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MEETING NOTICE 
 

A meeting of the 
Bayside Local Planning Panel 

will be held in the Committee Room, Botany Town Hall 
Corner of Edward Street and Botany Road, Botany  

on Tuesday 10 September 2019 at 6:00 pm 

 

ON-SITE INSPECTIONS 
 

On-site inspection/s will precede the meeting. 
 

AGENDA 
 

1 ACKNOWLEDGEMENT OF COUNTRY 

Bayside Council respects the traditional custodians of the land, elders past, present 
and emerging, on which this meeting takes place, and acknowledges the Gadigal and 
Bidjigal Clans of the Eora Nation. 

2 APOLOGIES  

3 DISCLOSURES OF INTEREST 

4 MINUTES OF PREVIOUS MEETINGS 

4.1 Minutes of the Bayside Local Planning Panel Meeting - 15 August 2019..... 2 

4.2 Minutes of the Bayside Local Planning Panel Meeting - 27 August 2019..... 8  

5 REPORTS – PLANNING PROPOSALS 

Nil  

6 REPORTS – DEVELOPMENT APPLICATIONS 

6.1 DA-2018/293 - 65A Barton Street, Kogarah ................................................ 17 

6.2 DA-2019/143 - 24 Albert Street, Botany....................................................... 63 

6.3 DA-2018/378 - 13A-17 Swinbourne Street, Botany. .................................. 114 

6.4 S82-2019/6 - 3-5 Queen Street, Botany..................................................... 219   
 

Members of the public, who have requested to speak at the meeting, will be invited to 
address the Panel by the Chairperson. 

 
The meeting will be video recorded and live streamed to the community via Council’s 
Facebook page. 
 
 
Meredith Wallace 
General Manager 
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Bayside Local Planning Panel 10/09/2019 

Item No 4.1 

Subject Minutes of the Bayside Local Planning Panel Meeting - 15 August 
2019 

Report by Michael McCabe, Director City Futures  

File SF18/3005 
  

 

Recommendation 
 

That the Bayside Local Planning Panel notes that the Minutes of the Bayside Local Planning 
Panel meeting held on 15 August 2019 have been confirmed as a true record of proceedings 
by the Chairperson of that meeting. 
 
 
 

Present 
 

Robert Montgomery, Chairperson 
Jan Murrell, Independent Expert Member 
Stephen Moore, Independent Expert Member 
Jesse Hanna, Community Representative 
 

Also Present 
 

Clare Harley, Manager Strategic Planning 
Fausto Sut, Manager Governance & Risk 
Michael McCabe, Director City Futures 
Josh Ford, Coordinator Strategic Planning 
John McNally, Urban Planner 
Howard Taylor, Urban Planner 
Helena Miller, Director, MG Planning 
Michael File, Consultant Planner, File Planning 
Anna Johnston, Consultant Planner, File Planning 
Tracey Hau, Senior Urban Designer, SJB Architects 
Lauren Thomas, Governance Officer 
Wolfgang Gill, IT Support Officer 
 

 
 
The Chairperson opened the meeting in the Botany Town Hall Committee Room at 6:12 pm. 
 

 

1 Acknowledgement of Traditional Owners 
 

The Chairperson affirmed that Bayside Council respects the traditional custodians of 
the land, elders past and present and future leaders, on which this meeting takes 
place, and acknowledges the Gadigal and Bidjigal Clans of the Eora Nation. 

 
 

2 Apologies 
 

There were no apologies received.  
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3 Disclosures of Interest 
 

There were no disclosures of interest.  
 
 

4 Minutes of Previous Meetings 
 

Nil 
  
 

5 Reports – Planning Proposals 
 
 

5.1 Draft Planning Proposal - 2 and 4 Guess Avenue, Wolli Creek 
 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Michael File, Director – File Planning, for the officer’s recommendation and 

responded to the Panel’s questions. 

 Anna Johnston, File Planning, for the officer’s recommendation and responded to 
the Panel’s questions. 

 
Note:   Due to Council’s interest in the site (i.e. future acquisition), File Planning was 

engaged to prepare an independent assessment of the options for the site and 
to prepare the draft Planning Proposal. 

Panel Commentary 

 
It is recognised that this Planning Proposal was initiated following an earlier resolution 
of the Council relating to acquisition commitments for open space.  Indeed, it is valid 
for a Council to review its future commitments based on contemporary practice in 
provision of open space, population change, ability to acquire public land and demand 
for local, district and regional open spaces.   
 
The Panel acknowledges the correspondence from the NSW Department of Planning 
Industry and Environment dated 16 July 2019 in that department’s capacity as the 
owner of Lot 102 and Council’s reply dated 22 July 2019. 
 
The Panel supports retention of the RE1 zone over part of the site.  However, the 
Panel is concerned about the following aspects of the proposal. 

1 Whether there is adequate justification for the deletion of some 3,700m2 of 
future local open space, in an area which has experienced significant population 
growth. 

2 Whether the local community has an expectation that the entire site would be 
developed as a park in the future. 
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3 Whether the amenity of the future open space will be compromised by 
development on Lot 101 up to 12 storeys; and 

4 Whether the proposed 3:1 FSR and maximum building height of 42 metres are 
appropriate controls for Lot 101 when zoned B4. 

 
 
In arriving at a recommendation, the Panel considered a number of aspects relating to 
the four matters listed above.  These considerations are summarised as follows: 

1 Justification for Reduction in Open Space 
 
Prima facie it would seem counter-intuitive to reduce the provision of open 
space areas in this location, which is characterised by multi-storey apartment 
buildings.  However, SGS Economics and Planning carried out a detailed review 
of open space demand based on contemporary practice.  This review concluded 
that a local park of 4,000m2 in this location is adequate to meet demand for 
existing and future population.  Open spaces larger than 4,000m2 would 
typically provide district type facilities such as playing fields.  SGS notes that 
district facilities are available within the area in good proximity to the site. 
The SGS analysis highlighted, that beyond the site, it will be important to 
consider access to major district and regional reserves where access is 
constrained due to the absence of river crossings and barriers to crossing the 
Princes Highway as a pedestrian. 

2 Community Expectation 

 
Given that the entire area of lots 101 and 102 is currently zoned RE1 Public 
Recreation, it is likely that the local community would have an expectation that 
the whole site would become a public park in the future.  
 
Should this planning proposal proceed, there will be opportunity for the 
community to be heard through the public consultation process required by Part 
3 of the Environmental Planning and Assessment Act, 1979 and the conditions 
of any future Gateway Determination. 

3 Amenity of Proposed Open Space 
 
As presented, this planning proposal would facilitate 6 storey and 12 storey 
residential towers, as shown in the indicative built form massing diagram within 
the Urban Design Report prepared by SJB Architects.  The location of such 
large towers immediately adjoining the eastern edge of the proposed 4,000m2 
park is likely to have significant impacts on the amenity of the park. 
 
The Panel considers that the amenity of the future open space would be greatly 
improved with height and density controls for Lot 101 being less than proposed.  
It is also recommended that proposed 423m2 of open space to be retained on 
Lot 101 (shown in Figure 1 of the Officer’s report) should be mirror-imaged to 
the south, so that a larger open space frontage to Guess Avenue is provided.  
See figure 1 below: 
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Figure 1: Bayside Local Planning Panel Recommendation. 

 

4 Density Controls for Lot 101 

 
The Panel considers that the density control settings for Lot 101 are crucial to 
ensure that the amenity of the reduced area local park is protected.  It is noted 
that the planning proposal adopts the FSR and height controls which are 
significantly higher than those which apply to land adjoining to the east and 
south. 
 
The Panel considers that there is insufficient justification for the proposal to 
adopt these higher density controls.  The location of tower buildings adjacent to 
the reduced area of open space is undesirable and has the potential for adverse 
impact on the amenity of the future local park. 

Recommendation to Council 

  
That the Bayside Local Planning Panel recommends that Council proceed with the 
draft Planning Proposal for 2 and 4 Guess Avenue, Wolli Creek, as prepared by FPD 
Pty Ltd and outlined in this report subject to the following matters being further 
investigated and resolved by Council prior to submission to the Department of 
Planning Industry and Environment for a Gateway Determination: 

1 Amend the zoning map as recommended by the Panel in Figure 1 of this report; 

2 Carry out further investigations (as highlighted in the SGS Report) in relation to: 

a. ways to improve pedestrian access to nearby regional open space, in 
particular Cahill Park on the eastern side of the Princes Highway, 
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including enhanced pedestrian links and the feasibility of a pedestrian 
bridge over the Highway. 

b. Better pedestrian connections to other existing public open space that 
may be enhanced. 

3 Investigate FSR and building height controls which will achieve a lower density 
and height than proposed for the future built form on the part of the site to be 
zoned B4.  This investigation should include consideration of surrounding 
density controls, minimising the impact on the amenity of the future local park, 
activating any proposed buildings with the future park, and creating a more 
appropriate relationship between future buildings and open space. 

 

Name For Against 

Robert Montgomery ☒ ☐ 

Jan Murrell ☒ ☐ 

Stephen Moore ☒ ☐ 

Jesse Hanna ☒ ☐ 
 

Reasons for Panel Recommendation 

 The Panel supports retention of the RE1 zone over part of the site.   

 The Panel is concerned that the height and density controls proposed for the B4 

zone are too high and will create unacceptable impacts on the future local park. 

 As this Planning Proposal has the effect of reducing the area of future local open 
space in this locality, it is essential that the controls on adjoining land will facilitate 
exceptional amenity for the future local park.  It is also important to ensure that 
linkages to other open space areas are enhanced. 

 
 
 

5.2 Planning Proposal - Rockdale Town Centre: Interchange Precinct 
(471-511 Princes Highway; 2-14 Tramway Arcade; and 6 & 14 
Geeves Avenue, Rockdale) 

 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Ms Anna Anglekis, interested resident, spoke against the officer’s 

recommendation. 

 Ms Kate Bartlett, Director - Mecone, spoke for the officer’s recommendation and 

responded to the Panel’s questions. 

Recommendation to Council 
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That the Bayside Local Planning Panel recommends to Council that it and the 
Proponent finalise and update the Planning Proposal Report, the Draft DCP 
amendments, and relevant supporting documents as outlined above and prepare a 
heritage assessment of buildings at 471-477 Princes Highway and 6-14 Geeves 
Avenue, Rockdale prior to referral of the draft Planning Proposal to the Department of 
Planning, Industry and Environment for a Gateway Determination. 
 

Name For Against 

Robert Montgomery ☒ ☐ 

Jan Murrell ☒ ☐ 

Stephen Moore ☒ ☐ 

Jesse Hanna ☒ ☐ 
 

Reasons for Panel Recommendation 

 The Panel acknowledges that the site is within a key strategic location for Rockdale 

and that it is desirable for development controls to be brought into line with those 
applying to other key sites within the area. 

 The public benefit of formalising and enhancing the pedestrian link from Rockdale 

Station to the Princes Highway is an important aspect of the proposal. 

 The Panel agrees that a heritage assessment should be carried out to further 
inform the proposal prior to forwarding for a Gateway Determination. 

  
 
 

6 Reports – Development Applications 
 

Nil. 
  
 
 

The Chairperson closed the meeting at 6:49 pm. 
 
 
 
 
Certified as true and correct. 
 
 
 
 
Robert Montgomery 
Chairperson 
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Bayside Local Planning Panel 10/09/2019 

Item No 4.2 

Subject Minutes of the Bayside Local Planning Panel Meeting - 27 August 
2019 

Report by Michael McCabe, Director City Futures 

File SF18/3005 
  

 

Recommendation 
 
That the Bayside Local Planning Panel notes that the Minutes of the Bayside Local Planning 
Panel meeting held on 27 August 2019 have been confirmed as a true record of proceedings 
by the Chairperson of that meeting. 
 
 
 

Present 
 

Robert Montgomery, Chairperson 
Anthony Reed, Independent Expert Member 
Helen Deegan, Independent Expert Member 
Thomass Wong, Community Representative 
 

Also Present 
 

Luis Melim, Manager Development Services 
Fausto Sut, Manager Governance & Risk 
Ben Latta, Coordinator Development Assessment 
Fiona Prodromou, Senior Development Assessment Planner 
Adam Iskander, Development Assessment Planner 
Lauren Thomas, Governance Officer 
Taif George, IT Support Officer 
 

 
 
The Chairperson opened the meeting in the Botany Town Hall Committee Room at 6:00 pm. 
 
 

1 Acknowledgement of Traditional Owners 
 

The Chairperson affirmed that Bayside Council respects the traditional custodians of 
the land, elders past and present and future leaders, on which this meeting takes 
place, and acknowledges the Gadigal and Bidjigal Clans of the Eora Nation. 

 
 

2 Apologies 
 

There were no apologies received.  
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3 Disclosures of Interest 
 

There were no disclosures of interest.  
 
 

4 Minutes of Previous Meetings 
 
 

4.1 Minutes of the Bayside Local Planning Panel Meeting - 13 August 
2019 

 
Decision 
 
That the Bayside Local Planning Panel notes that the Minutes of the Bayside Local 
Planning Panel meeting held on 13 August 2019 have been confirmed as a true record 
of proceedings by the Chairperson of that meeting. 

  
 

5 Reports – Planning Proposals 
 

Nil 
  
 

6 Reports – Development Applications 
 
 

6.1 DA-2017/54/C - 27-31 Bryant Street, Rockdale 
 
An on-site inspection took place at the property earlier in the day. 
 
The following person spoke: 

 Ms Lu Liao, architect, spoke for the officer’s recommendation and responded to the 

Panel’s questions. 

Determination 

A. That the proposed modification application be SUPPORTED given that it: 

i. is substantially the same development as the development for which 
consent was originally granted and before that consent was modified; 

ii. has been notified; and 

iii. has been assessed having regard to the relevant matters in s4.15 of the 
Environmental Planning and Assessment Act 1979. 

B. That modification application DA-2017/54/C seeking to modify development 
consent DA-2017/54 for modifications including the deletion of basement level 4 
and amendments to basement, fire stairs, common open space, deep soil, 
service shaft and storage at 27-31 Bryant Street Rockdale be APPROVED and 
the proposal be modified by amending the description of the development and 
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conditions 2, 9, 12, 15, 78, 80 and 87 as recommended in the Planning 
Assessment Report and subject to the following additional condition 33A: 

33A.  Prior to the issue of any Construction Certificate, an Arborist Report shall 
be submitted to and approved by the Director of City Futures of Bayside 
Council, confirming that the extended basement excavation adjoining the 
Bryant Street frontage of the site, will not adversely impact upon the 
stability, root system or health of the two Brushbox Street trees within the 
nature strip in front of 29 and 31 Bryant Street. 

 

Name For Against 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Anthony Reed ☒ ☐ 

Thomass Wong ☒ ☐ 
 

Reasons for Panel Determination 

 The Panel agrees with the officer’s assessment of the application, acknowledging 
the need to reduce the depth of excavation within the vicinity of the Sydney Water 
easement. 

 The Panel accepts that the provision of parking spaces is compliant with RMS 

requirements in this location and notes that the proposed car stacker includes 
horizontal as well as vertical movement and is a practical solution in the 
circumstances. 

 
 
 

6.2 DA-2018/282 - 20 Dunmore Street North and 23 Monometh Street, 
Bexley 

 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Mr Asram Kumar, affected neighbour, spoke against the officer’s recommendation. 

 Nick Savateev, Architect, spoke for the officer’s recommendation and responded to 

the Panel’s questions. 

 Dan Brindle, Town Planner, spoke for the officer’s recommendation and responded 

to the Panel’s questions. 

 Nicholas Maksymow, Managing Director/Proprietor, spoke for the officer’s 

recommendation and responded to the Panel’s questions. 
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Determination 

1. That the Bayside Local Planning Panel, exercising the functions of the Council 
as the consent authority pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979 approves a variation to the rear 25% area prescribed by 
cl 40(4)(c) of the State Environmental Planning Policy (Housing for Seniors or 
People with a Disability) 2004, as it is satisfied that the applicant’s request has 
adequately addressed the matters required to be demonstrated by cl4.6 of that 
Plan, and the proposed development would be in the public interest because it 
is consistent with the objectives of that particular standard and the objectives 
for development within the zone. 

2. That development application DA-2018/282 for demolition of existing dwelling 
at 23 Monomeeth Street and construction of a two (2) storey extension to 
Fairmont Aged Care Facility containing 10 wards providing additional 12 beds 
and minor internal refurbishment works at 20 Dunmore Street North and 23 
Monomeeth Street Bexley be APPROVED pursuant to s4.16(1)(a) of the 
Environmental Planning and Assessment Act 1979 and subject to the 
conditions of consent attached to this report and the following amendments to 
the conditions: 

Condition 9: Replace the words with “The number of residents is limited to a 
maximum of 46”. 

Condition 10(A): After the words “fixed opaque glazing” add “to the lower 
pane”. 

Condition 11(a): Delete the reference to basement carpark (including entry and 
exits).   

Condition 11(f) is to be deleted. 

Condition 81(1) – change “24” to “23”. 

3. That the submitters be notified of the Bayside Local Planning Panel’s decision. 
 

Name For Against 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Anthony Reed ☒ ☐ 

Thomass Wong ☒ ☐ 
 

Reasons for Panel Determination 

 The Panel agrees with the officer’s recommendation. 

 The proposed changes to conditions are to correct errors and anomalies. 
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 The Panel agrees with the variations in the landscaping, number of storeys at rear 

and car parking as these are considered reasonable in the circumstances. 
 

6.3 DA-2019/71 - 26 Mascot Drive, Eastlakes 
 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Ms Michelle Chou, affected neighbour, spoke for the officer’s recommendation of 

refusal. 

 Ms Despina Kottas, affected neighbour, spoke for the officer’s recommendation of 
refusal. 

 Ms Homaira Syeda, affected neighbour, spoke for the officer’s recommendation of 

refusal. 

 Dimitrios Hatzitoulousis, owner, spoke against the officer’s recommendation of 
refusal and responded to the Panel’s questions. 

Determination 

A. That the Bayside Local Planning Panel, exercising the functions of the 
Council as the consent authority REFUSE development application DA-
2019/71 for demolition of the existing dwelling and construction of a four (4) 
storey boarding house with 25 double rooms and a manger room, basement 
parking and associated earthworks and landscaping at 26 Mascot Drive 
Eastlakes; pursuant to s4.16(1)(b) of the Environmental Planning and 
Assessment Act 1979 for the following reasons: 

1. Pursuant to the provisions of Section 4.15(1)(b) and Section 4.15(1)(c) 
of the Environmental Planning and Assessment Act 1979, insufficient 
information relating to Clause 4.6 ‘Exceptions to development 
standards’ relating to floor space has not been provided to allow a 
proper and thorough assessment of the impacts of the proposed 
development and the suitability of the site for the development 

2. The proposed development, pursuant to the provisions of Section 
4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979, 
does not comply with the State Environmental Planning Policy 
(Affordable Rental Housing) 2009 with respect to: 

Clause 29 (1) – Floor space ratio 

Clause 29 (2) (c) – Solar access 

Clause 30A – Character of local area 

3. Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental 
Planning and Assessment  Act 1979, it is considered that the proposed 
development  does not satisfy the Objectives of Clause 4.3 of Botany 
Bay Local Environmental Plan 2013 relating to Height of Building as the 
design has not taken into consideration the adjoining neighbouring 
properties and has not considered the adjoining R2 low density zone; 
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4. Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental 
Planning and Assessment  Act 1979, it is considered that the proposed 
development  does not satisfy Clause 4.4 of Botany Bay Local 
Environmental Plan 2013  relating to floor space ratio as the gross floor 
area is in excess of the maximum permissible and the proposal is not 
compatible with the bulk and scale of the existing and desired character 
of the locality; does not maintain an appropriate visual relationship 
between new and existing characters of the area; negatively contributes 
to streetscape; does not minimise environmental impacts to adjoining 
properties and does not provide an appropriate correlation between the 
size of a site and the extent of development; 

5. Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental 
Planning and Assessment  Act 1979, it is considered that the proposed 
development  does not satisfy the Objectives of Clause 6.3 of Botany 
Bay Local Environmental Plan 2013 relating to stormwater 
management; 

6. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not meet the objectives of Part 3C.2 of Botany Bay Development 
Control Plan 2013 ‘Access and mobility’, including Objectives O3 and 
Table 1; 

7. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development does 
not meet the objectives of Part 4C.2.2 of Botany Bay Development 
Control Plan 2013 ‘Streetscape presentation’, including Objectives O1, 
O2, and O4; 

8. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not  meet the objectives of Part 4C.2.3 of Botany Bay Development 
Control Plan 2013 ‘Height’, including Objectives O1 and O2; 

9. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not  meet the objectives of Part 4C.2.6 of Botany Bay development 
Control Plan 213 ‘Setbacks’,  including Objectives O1 and O3; 

10. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not  meet the objectives of Part 4C.3.2 of Botany Bay Development 
Control Plan 2013 ‘Fences’, including Objectives O2; 

11. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not  meet the objectives of the Botany Bay Development Control Plan 
2013 ‘Boarding houses’ including Objectives O1, O2 and O4; 

12. Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental 
Planning and Assessment Act  1979,  the proposed development  does 
not meet the desired future character of Part 8 of Botany Bay 
Development Control Plan 2013 ‘Eastlakes character precinct’; 
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13. Pursuant to the provisions of Section 4.15(1)(b) of the Environmental 
Planning and Assessment Act 1979 the proposed development is likely 
to result in the following adverse environmental impacts: 

(a) Built Environment – The proposed development results in adverse 
impacts on the streetscape and neighbourhood character and 
adjoining properties. 

14. The proposed development, pursuant to the provisions of Section 
4.15(1)(b) of the Environmental Planning and Assessment Act 1979, 
results in an undesirable and unacceptable impact on the streetscape 
and adverse impact on the surrounding built environment; 

15. Pursuant to the provisions of Section 4.15(1)(b) of the Environmental 
Planning and Assessment Act 1979, the proposed development is 
excessive in terms of bulk, scale, size, height and density and would 
adversely impact upon the amenity of the locality; 

16. The  proposed  development,  pursuant  to  the  provisions  of Section 
4.15(1)(c)  of  the Environmental  Planning and Assessment Act 1979, 
is not considered suitable for the site, in terms of design, size and scale 
and  is  likely  to adversely impact on the streetscape and the adjoining 
neighbours; 

17. Having regard to the issues raised in submissions received by Council 
in opposition to the proposed development, pursuant to the provisions 
of Section 4.15(1)(d) of the Environmental Planning and Assessment 
Act 1979, the proposal results in unacceptable over-looking and 
overshadowing impacts on adjoining properties. 

18. Pursuant to the provisions of Section 4.15(1)(e)  of  the  Environmental 
Planning and Assessment  Act 1979, and in consideration of the 
impacts and submissions made, the proposed development is not 
considered to be in the public interest and is likely to set an undesirable 
precedent. 

B That the submitters be notified of Council’s decision. 
 

Name For Against 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Anthony Reed ☒ ☐ 

Thomass Wong ☒ ☐ 
 

Reasons for Panel Determination 

 The Panel agrees with the officer’s assessment of the proposal, in particular, in that 

it does not satisfy a number of statutory requirements and merit considerations. 
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 The Panel agrees that the proposal is an over-development of the site and will 

have an unacceptable impact on neighbouring properties in terms of amenity, solar 
access and privacy. 

 The Panel notes that the proposed car stacker is unacceptable for a boarding 
house development. 

 
 
 

6.4 DA-2018/218/A - 376 Rocky Point Road, Sans Souci 
 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Chris Tsioulos, Director - CMT Architects, spoke for the officer’s recommendation 

and responded to the Panel’s questions. 

 Michael Gheorghiu, town planner, spoke for the officer’s recommendation and 

responded to the Panel’s questions. 

Determination 

1. That the Bayside Local Planning Panel, exercising the functions of the Council 
as the consent authority, pursuant to S4.55(1A) of the Environmental Planning 
and Assessment Act 1979 be satisfied that the proposed modification: 

i. is of minimal environmental impact; 

ii. is substantially the same development as the development for which 
consent was originally granted and before that consent was modified; 

iii. has been notified; and 

iv. has been assessed having regard to the relevant matters in s4.15 of the 
Environmental Planning and Assessment Act 1979. 

2. That modification application DA-2019/218/A seeking to modify development 
consent DA-2019/218 including amendments to internal configuration of various 
units, extension of some balconies and minor reduction in overall roof height at 
378 Rocky Point Road Sans Souci be APPROVED. The proposal is modified in 
the following manner: 

i. By amending condition 2 relating to the implementation of plans; 

ii. By amending condition 10 to reflect the change in building height; and 

iii. By adding condition 10A to ensure privacy is maintained between 
the subject site and neighbouring properties. 

iv. By adding condition 10B to ensure that privacy is maintained between 
neighbouring units within the development. 

 

Name For Against 
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Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Anthony Reed ☒ ☐ 

Thomass Wong ☒ ☐ 
 

Reasons for Panel Determination 

 The Panel agrees with the officer’s assessment of the application. 

 The proposed modifications are minor in nature and do not create any adverse 
impacts on neighbouring properties. 

  
 
 
 
 

The Chairperson closed the meeting at 7:15 pm. 

 
 
 
 
 
Certified as true and correct. 
 
 
 
 
 
Robert Montgomery 
Chairperson 
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Application Type Development Application 

Application No DA-2018/293 

Lodgement Date 31/10/2018 

Property 65A Barton Street, Kogarah 

Ward Ward 5 

Owner Bayside Council 

Applicant Golden Goal P/L 

Proposal Installation of thirty-six (36) x 8 metre high lighting towers at 
Scarborough Park Tennis Courts 

No. of Submissions 18 

Cost of Development $60,000 

Report by Michael McCabe, Director City Futures 
  

 

Officer Recommendation 

1 That the Bayside Planning Panel, exercising its functions as the consent authority,  
REFUSE Development Application DA-2018/293 for the installation of thirty-six (36) x 8 

metre high lighting towers at the Scarborough Park Tennis Courts, pursuant to Section 
4.16(1)(b) of the Environmental Planning and Assessment act 1979 for the following 
reasons: 

1. Insufficient information has been provided to enable proper assessment of the 
proposal with respect to Clause 6.8 Biodiversity protection under Rockdale Local 
Environmental Plan 2011 as a Flora and Fauna Impact Assessment has not been 
provided the Statement of Environmental Effects is inadequate with respect to the 
provisions of this clause.  

The additional information requested has not been provided, and Council are 
unable to consider the adverse impact of the proposed development on the 
following – as required by clause 6.8(3): 

a) native ecological communities, 

b) the habitat of any threatened species, populations or ecological community, 

c) regionally significant species of fauna and flora or habitat, 

d) habitat elements providing connectivity. 

2. Insufficient information has been provided to enable proper assessment of the 
proposal with respect to Clause 2.3 Zone objectives and Land Use Table. The 
development application does not provide sufficient information to confirm 
whether the proposal can satisfy the third objective for the RE1 Public 
Recreation Zone in which the development is proposed to be carried out. That 
third objective being: 

 To protect and enhance the natural environment for recreational purposes. 



Bayside Local Planning Panel 10/09/2019 

 

Item 6.1 18 

3. The proposed development is unsatisfactory, pursuant to Section 4.15(1)(a)(iii) 
of the Environmental Planning and Assessment Act 1979, as it does not comply 
with the following objectives and controls of Rockdale Development Control 
Plan 2011:  

a) Part 4.1.8 Biodiversity – Without the provision of a Flora and Fauna Impact 
Assessment and amended Statement of Environmental Effects, Council 
cannot be satisfied the proposal complies with the objectives and controls 
for biodiversity land prescribed under Part 4.1.8 of the Rockdale 
Development Control Plan 2011. 

4. Without the provision of a Flora and Fauna Impact Assessment and amended 
Statement of Environmental Effects, pursuant to Section 4.15(1)(b) of the 
Environmental Planning and Assessment Act 1979, the impacts of the proposed 
development on the natural environment cannot be confirmed.  

5. Pursuant to Section 4.15(1)(c) of the Environmental Planning and Assessment 
Act 1979, it cannot be confirmed the proposed development is suitable for the 
site. 

6. There is a public interest in ensuring development appropriately protects and 
enhances the natural environment, particularly native flora and fauna, habitats 
and ecological processes. There is also a public interest in ensuring the 
provisions of Council’s planning controls are upheld. Having regard to the 
reasons for refusal outlined above, pursuant to Section 4.15(1)(e) of the 
Environmental Planning and Assessment Act 1979, approval of the 
development is not in the public interest. 

2 That the submitters be notified of the decision of the Panel. 
 
 

Location Plan 
 

 

Attachments 
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1 Assessment Report ⇩   
2 Site Plan ⇩   
3 Elevations  
4 Sports-Lighting Specifications - 65A Barton Street Kogarah ⇩    
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Item No 6.2 

Application Type Development Application 

Application No DA-2019/143 

Lodgement Date 01/05/2019 

Property 24 Albert Street, Botany 

Ward Ward 2 

Owner Mr J O’Rourke & Mrs J V O’Rourke 

Applicant Champion Homes Sales Pty Ltd 

Proposal Demolition of existing structures, Torrens Title subdivision 
into two (2) lots and construction of two (2) semi-detached 
dwellings 

No. of Submissions One (1) 

Cost of Development $696,598 

Report by Michael McCabe, Director City Futures 
  

 

Officer Recommendation 
 
1 That the Bayside Local Planning Panel, exercising the functions of the Council as the 

consent authority pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979 not support the variation to the floor space ratio prescribed by cl4.4 Floor Space 
Ratio of the Botany Bay Local Environmental Plan 2013, as it is not satisfied that the 
applicant’s request has adequately addressed the matters required to be demonstrated 
by cl4.6 of that Plan, and the proposed development would not be in the public interest 
because it is not consistent with the objectives of that particular standard and the 
objectives for development within the zone. 

2 That the Development Application No. 2019/143 for the demolition of existing 
structures, Torrens Title subdivision into two (2) lots and construction of two (2) semi-
detached dwellings, be REFUSED pursuant to Section 4.6(1)(b) of the Environmental 
Planning and Assessment Act 1979 (EPA Act) and is recommended for refusal subject 
to the following reasons: 

a) Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental Planning 

and Assessment  Act 1979, it is considered that the proposed development  does 

not satisfy Clause 4.4A of the Botany Bay Local Environmental Plan 2013 relating 
to non-compliance with the floor space ratio development standard of 0.5:1. 

Council is not satisfied that the applicant’s written request has adequately 

addressed the matters required to be demonstrated by Clause 4.6(3) of the 
Botany Bay Local Environmental Plan 2013 in regards to floor space ratio. 

b) Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental Planning 

and Assessment Act  1979,  the proposed development  does not meet the 

following sections of the Botany Bay Development Control Plan 2013 with respect 
to the following: 
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i) Part 3A – Car Parking and Access. The proposed development does not 

comply with the requirements of Part 3A.3.1 C16 iii) relating to loss of on-

street parking; 

ii) Part 3G – Stormwater Management. The proposed development does not 
comply with Part 10 – Stormwater Management Technical Guidelines does 

not provide accurate detail on the on-site detention system proposed on the 

site; 

iii) Part 4A.2.8 - Building Setbacks. The proposed development does not 

comply with the minimum side setback requirements imposed in control 1 

and 9, and is inconsistent with the dominant pattern along the street;  

iv) Part 4A.4.1 – Visual Privacy. The proposed development does not comply 
with control 1, 2, 3, 4, and 5, as it will pose overlooking impacts upon the 
adjoining properties; 

v) Part 4A.3 – Solar Access. The proposed development does not comply with 

control 1 regarding to the minimum sunlight required for proposed and 

adjoining properties; and 

vi) Part 8 – Character Precincts. The proposed development does not comply 

as it is inconsistent with the desired future character of the Botany Precinct.  

c) Pursuant to the provisions of Section 4.15(1)(b) of the Environmental Planning 
and Assessment Act 1979, the proposed development is excessive in terms of 

bulk and scale resulting in unnecessary overshadowing impacts to the property to 

the south.  

d) The proposed development, pursuant to the provisions of Section 4.15(1)(b) of 
the Environmental Planning and Assessment Act 1979, results in an undesirable 

and unacceptable impact on the streetscape and adverse impact on the 

surrounding built environment. 

e) Pursuant  to  the  provisions of Section 4.15(1)(b) of the Environmental Planning   

and   Assessment  Act  1979,  the  proposed development  is unsatisfactory  as  it  

fails  to  demonstrate  acceptable disposal of stormwater from the subject land. 

f) Having regard to the issues raised in the submission received by Council in 

opposition to the proposed development, pursuant to the provisions of Section 

4.15(1)(d) of the Environmental Planning and Assessment Act 1979, the proposal 

results in unacceptable levels solar amenity and excessive bulk and scale 
impacts onto neighbouring properties. 

g) Pursuant to the provisions of Section 4.15(1)(e)  of  the  Environmental Planning 

and Assessment  Act 1979, the proposed development is not considered to be in 
the public interest as it is inconsistent with the existing and desired future 

character of the locality resulting in excessive bulk and scale impacts such as 

overshadowing and the unnecessary reduction in on-street car parking spaces. 

3 That the submitter be notified of the Bayside Local Planning Panel’s decision. 
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Location Plan 
 

 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Site Plan ⇩   
3 East & West Elevation ⇩   
4 North & South Elevation ⇩   
5 Shadow Diagrams ⇩   
6 Shadow Elevations (June) ⇩   
7 Shadow Elevations (March, September) ⇩   
8 Landscape Plan ⇩   
9 Clause 4.6 ⇩    
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Item No 6.3 

Application Type Development Application 

Application No DA-2018/378 

Lodgement Date 20/12/2018 

Property 13A-17 Swinbourne Street, Botany 

Ward Ward 1 

Owner Ms S J Devlin 
Hemamali Gajadeera 
Mrs H P Jordan 
Mr R E Jordan 
Ms M Ludlow 
Somapala Rubasinghe 

Applicant Swinbourne Pty Ltd 

Proposal Integrated Development for demolition of the existing 
structures and construction of a three (3) storey shop top 
housing development comprising one (1) ground floor 
commercial tenancy, 20 dwellings, basement and ground 
floor parking and stratum subdivision. 

No. of Submissions First notification – Two (2) 

Second Notification – One (1) 

Cost of Development $6,210,200 

Report by Michael McCabe, Director City Futures 
  

 

Officer Recommendation 
 
1 That the Bayside Local Planning Panel, exercising the functions of Council as the 

consent authority pursuant to s4.16 of the Environmental Planning and Assessment Act 
1979 approved a variation to the building height prescribed by clause 4.3 of the Botany 
Bay Local Environmental Plan 2013, as it is satisfied that the applicant’s request has 
adequately addressed the matters required to be demonstrated by clause 4.6 of that 
Plan, and the proposed development would be in the public interest because it is 
consistent with the objectives of that particular standard and the objectives for 
development within the zone. 

2 That Development Application No.2018/378 for demolition of existing structures and 
construction of a three (3) storey shop top housing development comprising one (1) 
ground floor commercial tenancies, 20 dwellings, basement and ground floor parking 
and strata subdivision, be APPROVED pursuant to s4.16(1)(a) of the Environmental 
Planning and Assessment Act 1979 and subject to the conditions of consent attached 
to this report. 

3 That the submitters be notified of the Bayside Local Planning Panel’s decision.  
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Location Plan 
 

 
 
 
 
 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Site Plan ⇩   
3 Elevations ⇩   
4 Photomontages ⇩   
5 Isolated Site Concept Plans ⇩   
6 Clause 4.6 - Building Height ⇩   
7 Design Review Panel Minutes ⇩    
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Item No 6.4 

Application Type Review of Determination 

Application No S82-2019/6 

Lodgement Date 21/06/2019 

Property 3-5 Queen Street, Botany 

Ward Ward 2 

Owner Mr C W Hillier & Ms S G Monk 

Applicant Botany Terraces Pty Ltd – Mr Philip Tian 

Proposal Demolition of existing structures and construction of four (4) 
semi-detached dwellings, two (2) swimming pools and 
Torrens title subdivision into 4 lots  

No. of Submissions One (1) 

Cost of Development $2,017,949 

Report by Michael McCabe, Director City Futures 
  

 

Officer Recommendation 
 
1 That the Bayside Local Planning Panel, exercising the functions of the Council as the 

Consent Authority, pursuant to Division 8.2, relating to Development Application S82-
2019/5 for a review of determination, resolve to change the decision for Refusal of the 
Development Application  DA-2018/1169, pursuant to Section 8.4 of the Environmental 
Planning and Assessment Act 1979. 

2 That the Bayside Planning Panel support the variation to the FSR development 
standard, as contained in Clause 4.4 – FSR of Botany Bay LEP 2013, in accordance 
with the request under clause 4.6 of BBLEP 2013 submitted by the applicant. 

3 That development application S82-2019/6 for the demolition of existing structures and 
construction of four (4) semi-detached dwellings, two (2) swimming pools and Torrens 
title subdivision into 4 lots at 3-5 Queen Street, Botany be APPROVED pursuant to 
S4.16(1)(a) of the Environmental Planning and Assessment Act 1979 and subject to 
the conditions of consent attached to this report. 

4 That the objector be notified of the Bayside Planning Panel decision. 
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Location Plan 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Attachments 
 
1 s8.2 Planning Assessment Report ⇩   
2 Draft Conditions ⇩   
3 Statement of Environmental Effects ⇩   
4 Site Plan, Site Analysis & Roof Plan ⇩   
5 Subdivision Plan ⇩   
6 Landscape Diagram ⇩   
7 Streetscape Elevation ⇩   
8 Streetscape Analysis ⇩   
9 GFA Diagram ⇩   
10 Sections ⇩   
11 Elevations ⇩   
12 Internal Elevations dwellings 2 and 3 ⇩   
13 Eastern Elevational Shadows on 7 Queen ⇩   
14 Shadow Diagrams 9-12pm Midwinter ⇩   
15 Shadow Diagrams 1-3pm Midwinter ⇩   
16 Original Report for Refusal ⇩   
17 Original Notice of Refusal ⇩   
18 Refused Subdivision Plan ⇩    
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Application Details  

Application Number: 2018/1169 

Date of Receipt: 14 September 2018 

Property:   3-5 Queen Street Botany 

Lot B DP 150047, Lot C DP 150047 

Owners: Clive Hillier & Sandra Monk 

Applicant: Botany Terraces Pty Ltd 

Proposal: Demolition of existing structures, Torrens Title subdivision into five 
(5) lots, construction of two (2) semi-detached dwellings, three (3) 
attached dwellings, swimming pool and two (2) cabanas. 

Recommendation: Refusal, subject to reasons of refusal below 

Value: $2,017,939.00 

No. of submissions: Seven (7) Submissions 

Author: Ana Trifunovska, Development Assessment Planner 

Date of Report: 26 March 2019 

 
 

 

Key Issues 

 
 
Bayside Council received Development Application No. 2018/1169 on 14 September 2018 
seeking consent for the demolition of existing structures, Torrens Title subdivision into five (5) 
lots, construction of five (5) attached dwellings, swimming pool and two (2) cabanas at 3-5 
Queen Street, Botany. 
 
The application was placed on public exhibition for a 14 day period from the 20th September 
2018 until the 5th October 2018. Seven (7) submissions were received in response. 
 
Key issues in the assessment of the development application include non-compliances with 
the FSR development standard within the Botany Bay Local Environmental Plan 2013, and 
non-compliances with the BBDCP 2013 requirements for subdivision pattern, vehicular 
access, setbacks, solar access, stormwater management, aircraft noise attenuation and 
streetscape presentation. 
 
The key issue is the non-compliance with the prevailing subdivision pattern which 
subsequently impacts upon other issues such as streetscape presentation, solar access, 
setbacks and vehicular access. The proposed design is not compatible with the existing built 
form or prevailing subdivision pattern in the area and therefore is not consistent with the 
desired future character for the Botany Character Precinct. 
 
In accordance with the Botany Bay Local Environmental Plan 2013, the proposal does not 
comply with the maximum 0.5:1 FSR development standard as the proposal seeks an overall 
FSR of 0.61:1. The applicant provided a Clause 4.6 variation for the FSR, however Council 
does not support the variation.  
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The development application has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979 (EPA Act) and is 
recommended for refusal, subject to the reasons of refusal in the attached schedule. 
 

 

Recommendation 

 

 

It is RECOMMENDED: 

1. That the Bayside Local Planning Panel is not satisfied that the applicant’s written request 
has adequately addressed the matters required to be demonstrated by Clause 4.6(3) of 
the Botany Bay Local Environmental Plan 2013 in regards to Clause 4.4A- Floor space 
ratio; 

2. That the Development Application No. 2018/1169 for the demolition of existing structures, 
Torrens Title subdivision into five (5) lots, construction of five (5) attached dwellings, 
swimming pool and two (2) cabanas at 3-5 Queen Street, Botany, be REFUSED pursuant 
to Section 4.6(1)(b) of the Environmental Planning and Assessment Act 1979 (EPA Act) 
and is recommended for refusal subject to the following reasons: 

a) Pursuant to the provisions of Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979, the proposed development is excessive in terms of bulk, 
scale, size, density, inconsistent with local character and subdivision pattern and 
would adversely impact upon the amenity of the locality. 

b) The proposed development, pursuant to the provisions of Section 4.15(1)(b) of the 
Environmental Planning and Assessment Act 1979, results in an undesirable and 
unacceptable impact on the streetscape and adverse impact on the surrounding 
built environment. 

c) Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental Planning 
and Assessment  Act 1979, it is considered that the proposed development  does 
not satisfy Clause 4.4A of the Botany Bay Local Environmental Plan 2013 relating 
to non-compliance with the floor space ratio development standard of 0.5:1. Council 
is not satisfied that the applicant’s written request has adequately addressed the 
matters required to be demonstrated by Clause 4.6(3) of the Botany Bay Local 
Environmental Plan 2013 in regards to floor space ratio. 

d) Pursuant to the provisions of Section 4.15(1)(a)(iii) of the Environmental Planning 
and Assessment Act  1979,  the proposed development  does not meet the following 
sections of the Botany Bay Development Control Plan 2013 with respect to the 
following: 

i) Part 3A – Car Parking and Access. The proposed development does not 
comply with the requirements of Part 3A.3.1 C28 and Part 4A.7 C2 
relating to compliant vehicular access and loss of on-street parking; 

ii) Part 3E – Subdivision & Amalgamation. The proposed development does 
not comply with the requirements of Part 3E.2.2 regarding consistency 
with the prevailing subdivision pattern in the street; 

iii) Part 3G – Stormwater Management. The proposed development does 
not comply with Part 10 – Stormwater Management Technical Guidelines 
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5.2 (i) & (ii) and does not provide sufficient detail as to the on-site 
detention system proposed on the site; 

iv) Part 3J – Aircraft Noise and OLS. The proposed development does not 
comply as an acoustic report was not provided with the development 
application, preventing an accurate assessment or aircraft noise impacts; 

v) Part 3L – Landscaping and Tree Management. The proposed 
development does not comply as insufficient information was provided 
regarding the swimming pool and rainwater tanks to be utilized for 
irrigation, and the proposed driveways will impact upon the existing street 
trees within the nature strip. 

vi) Part 4A.2.8 - Building Setbacks. The proposed development does not 
comply with the minimum side setback requirements imposed in control 
1 and 9, and is inconsistent with the dominant pattern along the street. 

vii) Part 4A.4.1 – Visual Privacy. The proposed development does not 
comply with control 1, 2, 3, 4, and 5, as it will pose overlooking impacts 
upon the adjoining properties. 

viii) Part 4A.3 – Solar Access. The proposed development does not comply 
with control 1 regarding to the minimum sunlight required for proposed 
and adjoining properties. 

ix) Part 7O – Swimming Pools. The proposed development does not comply 
with Part 7O.2.4, Part 7O.2.13, and Part 7O.2.21 as insufficient 
information was provided relating to pool fence details and rainwater tank 
provisions. 

x) Part 8 – Character Precincts. The proposed development does not 
comply as it is inconsistent with the desired future character of the Botany 
Precinct.  

e) Pursuant  to  the  provisions of Section 4.15(1)(b) of the Environmental Planning   
and   Assessment  Act  1979,  the  proposed development  is unsatisfactory  as  it  
fails  to  demonstrate  acceptable disposal of stormwater from the subject land. 

f) Pursuant to the provisions of Section 4.15(1)(b) and Section 4.15(1)(c) of the  
Environmental  Planning  and Assessment Act 1979, insufficient information  has  
been  provided by the applicant to allow a proper and thorough  assessment of the 
impacts of the proposed development and the suitability of the site for the 
development. 

g) Having regard to the issues raised in submissions received by Council in opposition 
to the proposed development, pursuant to the provisions of Section 4.15(1)(d) of 
the Environmental Planning and Assessment Act 1979, the proposal results in 
unacceptable subdivision pattern, visual privacy, solar amenity, excessive density, 
and car parking impacts on adjoining /nearby properties. 

h) Pursuant to the provisions of Section 4.15(1)(e)  of  the  Environmental Planning 
and Assessment  Act 1979, the proposed development is not considered to be in 
the public interest as it is likely to set an undesirable precedent, and is inconsistent 
with the existing and desired future character of the locality resulting in an 
overdevelopment of the site, creating a medium density environment in a low 
density context. 
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3. That the objectors be informed of the Bayside Local Planning Panel’s decision. 

 

Background 

 
 
History – Approved Development 

 
There is no recent town planning history on the site. 
 
However, a Pre-DA was lodged on the 7 August 2018. A meeting was not held as the 
application was withdrawn. 
 
Development Application History 
 

 14 September 2018 – Development Application was lodged with Council. 

 20 September 2018 – 5 October – Development Application was publicly notified. 

 15 October 2018 – Preliminary comments from the original Pre-DA were sent to the 

applicant. 

 19 November 2018 – Meeting was held with the applicant to discuss concerns and 

amendments. 

 4 December – Amended plans were submitted to Council addressing concerns 

discussed in the meeting. 

 28 February 2018 – The applicant was informed that the proposal would not be 

supported. 

 
 

Description of Proposal 

 
The development application seeks consent for the demolition of existing structures, Torrens 
Title subdivision into five (5) lots, construction of two (2) semi-detached dwellings, three (3) 
attached dwellings, swimming pool, and two (2) cabanas at 3-5 Queen Street, Botany. 
 
The specifics of the proposal are as follows: 
 

 Demolition of all structures on the site including the rear shed structures and above 

ground swimming pool; 
 The Torrens Title subdivision of the existing two (2) lots into five (5) lots; 

 The construction of five x two storey attached dwellings with arrangements as follows: 

 
 
 
 
 
 
 
 
 Ground Floor First Floor 

House 01  Single attached garage with 
waste storage; 

 Front facing Bedroom 01 with 
balcony; 

 Bedroom 02; 
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 Open plan kitchen, dining and 
living area; 

 Powder Room; 

 Laundry; 

 Alfresco; 

 Cabana at the rear of the lot. 

 Bedroom 03; 

 Rear facing Master Bedroom with 
balcony and ensuite; 

 Bathroom. 

House 02  Single carport with waste 

storage room; 

 Open plan kitchen, dining and 
living area; 

 Powder Room; 

 Laundry; 

 Alfresco; 

 In-ground swimming pool; 

 Cabana at the rear of the lot. 

 Front facing Bedroom 01 with 

balcony; 

 Bedroom 02; 

 Bedroom 03; 

 Rear facing Master Bedroom with 
balcony and ensuite; 

 Bathroom. 

House 03  Single carport with waste 
storage room; 

 Open plan kitchen, dining and 
living area; 

 Powder Room; 

 Laundry; 

 Alfresco. 

 Front facing Bedroom 01 with 
balcony; 

 Bedroom 02; 

 Rear facing Master Bedroom with 
ensuite; 

 Bathroom. 

House 04  Single attached garage with 
waste storage and laundry; 

 Open plan kitchen, dining and 
living area; 

 Internal courtyard; 

 Powder Room; 

 Alfresco. 

 Front facing Bedroom 01 with 
balcony; 

 Bedroom 02; 

 Rear facing Master Bedroom with 
ensuite; 

 Bathroom. 

House 05  Single attached garage with 
waste storage; 

 Open plan kitchen, dining and 
living area; 

 Powder Room; 

 Laundry/Pantry; 

 Alfresco. 

 Front facing Bedroom 01 with 
balcony; 

 Bedroom 02; 

 Rear facing Master Bedroom with 
ensuite; 

 Bathroom. 
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Figure 1: Proposed Front Elevation 

Figure 2: Proposed Rear Elevation 

Figure 3: Proposed Side Elevations 



Bayside Local Planning Panel 10/09/2019 

 

Item 6.4 – Attachment 16 317 

 

 
 
 
 
 
 
Site Description 

 
The sites are legally known as Lot B DP 150047 and Lot C DP 150047. The subject site is 
located on the eastern side of Queen Street between Morgan Street to the north and Hambly 
Street to the south. The lot has an east to west orientation with the western side facing the 
street frontage and the eastern side facing the rear boundary. The site is located in the R2 
Low Density Residential Zone. 
 
3 Queen Street is rectangular in shape with a total site area of 556.4 sqm (site survey) and a 
street frontage and rear boundary width of 14.085m. Its northern and southern boundaries are 
39.625m in length. 5 Queen Street is also rectangular in shape with a total site area of 505.9 
sqm (site survey) and a street frontage and rear boundary width of 15.24m. Its northern and 
southern boundaries are 33.53m in length. Both sites are relatively flat in topography. 
 
Existing development at 3 Queen Street comprises of a single storey detached weatherboard 
dwelling with a clad garage and clad shed at the rear of the site. Existing development at 5 
Queen Street comprises of a single storey brick rendered detached dwelling house with tile 
roof, and a detached brick shed and above ground swimming pool at the rear of the site.  
 
There are two (2) trees located within the nature strip which are to be retained and protected.  
There are also a number of trees within the adjacent lots which are to be retained and 
protected.  
 
The adjoining site at 1 Queen Street contains a single storey detached brick dwelling, and the 
adjoining site at 7 Queen Street contains a brick and weatherboard clad two storey detached 

Figure 4: Proposed Site Plan 
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dwelling with metal shed in the rear. The sites abutting to the rear include 11A Morgan Street, 
11 Morgan Street and 33 Victoria Street which all contain single storey dwellings.  
Development surrounding the site is quite distinct as it predominately consists of single and 
double storey detached dwellings on consistent rectilinear lots (Refer to the images below).  
 
 

 
 
 

 
 

Figure 5: Subject site highlighted in red 

Figure 6: Satellite imagery - subject site highlighted in red 
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Figure 7: 3 Queen Street Botany 

Figure 8: 5 Queen Street Botany 
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Statutory Considerations 
_________________________________________________________________________ 
 
An assessment of the application has been undertaken pursuant to the provisions of the 
Environmental Planning and Assessment Act, 1979. 

 

S.4.15(1) - Matters for Consideration – General 

 

S.4.15(1)(a)(i) - Provisions of Environmental Planning Instruments 

 
The following Environmental Planning Instruments are relevant to this application: 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
 
1. State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
("BASIX") applies to the proposed development.  The development application was 
accompanied by BASIX Certificate No. 957459M_03 dated 05 September 2018 prepared by 
Vipac committing to environmental sustainable measures.   

State Environmental Planning Policy No. 55 – Remediation of Land 

Figure 7: 5 Queen Street Botany 

Figure 9: 7 Queen Street Botany – Southern adjoining property 

Figure 10: 1 Queen Street Botany – Northern adjoining property 
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The provisions of SEPP 55 have been considered in the assessment of the development 
application, along with the requirements of Part 3K- Contamination of the Botany Bay 
Development Control Plan 2013. The likelihood of encountering contaminated soils on the 
subject site is considered to be extremely low given the following: 

1. The site appears to have been continuously used for residential purposes; 

2. The adjoining and adjacent properties are currently used for residential purposes; 

3. The site and surrounding land were not previously zoned for purposes identified under 
Table 1 of the contaminated land-planning guide in SEPP 55, in particular industrial, 
agricultural or defence uses. 

2.  
3. On this basis, the site is considered suitable in its present state for the proposed 
residential development. No further investigations of contamination are considered necessary. 
4.  
Botany Bay Local Environmental Plan 2013 
 

Botany Bay Local Environmental Plan 2013 has been considered in the assessment of the 
Development Application and the following information is provided: 

 

Relevant Clauses Principal 
Provisions of Botany Bay 
Local Environmental Plan 
2013 

Compliance 
Yes/No 

Comment 

Land use Zone 
 

Yes The site is zoned R2 Low Density Residential 
zone under the Botany Bay Local 

Environmental Plan 2013. 

Is the proposed use/works 
permitted with development 
consent? 

Yes The proposed use is attached and semi-
detached dwellings which is permissible with 
Council’s consent under the Botany Bay Local 

Environmental Plan 2013. 

Does the proposed use/works 
meet the objectives of the zone? 

Yes The proposed development is consistent with 
the following objectives of the R2 Low Density 
Residential Zone: 

 To provide for the housing needs of 
the community within a low density 
residential environment. 

 To enable other land uses that provide 
facilities or services to meet the day to 
day needs of residents. 

 To encourage development that 
promotes walking and cycling. 

Does Schedule 1 – Additional 
Permitted Uses apply to the site? 

 
If so what additional uses are 
permitted on the site? 

N/A Schedule 1 does not apply to the site. 

Does the proposed use/works 

require development consent for 
demolition? 

Yes The proposed development seeks consent for 

the demolition of all existing structures on site 
and hence satisfies the provisions of this 
Clause. 

What is the height of the building? 

 
Does the height of the building 
comply with the maximum building 

height? 

Yes 

 

A maximum height of 8.5 metres applies to the 

subject site. 
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Relevant Clauses Principal 
Provisions of Botany Bay 
Local Environmental Plan 
2013 

Compliance 
Yes/No 

Comment 

The development has a maximum height of 8.5 
metres from the NGL. This complies with the 
provisions of the BBLEP 2013. 

What is the proposed Floor Space 

Ratio? 
 
Does the Floor Space Ratio of the 

building comply with the maximum 
Floor Space Ratio? 
 

 

No- Refer to 

Note 1 – 
Clause 4.6 
Variation 

relating to 
FSR 

Standard 

 

The maximum Floor Space Ratio requirement 

is 0.5:1. 
 
The following FSR’s are calculated for each 

proposed dwelling: 
 
House 01: 0.6:1 (143.7 sqm) 

House 02: 0.59:1 (143.6 sqm) 
House 03: 0.61:1 (119.4 sqm) 
House 04: 0.61:1 (119.9 sqm) 

House 05: 0.61:1 (119.6 sqm) 
 
The Floor Space Ratio of the development 

does not comply with Council’s requirements 
under the Botany Bay Local Environmental 
Plan 2013. A clause 4.6 variation has been 

provided with the development application 
which is addressed in Note 1 below. 

Is the site within land marked “Area 
3” on the Floor Space Ratio Map? 

 
If so, does it comply with the sliding 
scale for Floor Space Ratio in 

Clause 4.4A? 

No- Refer to 
Note 1 – 

Clause 4.6 
Variation 

relating to 

FSR 
Standard 

 

 

The site is located in an Area 3 zone. The 
proposal does not comply with the maximum 

FSR. 

Is the land affected by road 
widening?  

N/A The subject site is not affected by road 
widening. 

Is the site listed in Schedule 5 as a 
heritage item or within a Heritage 

Conservation Area? 

N/A The site is not listed as a heritage item, nor is 
it located within a Heritage Conservation Area.  

The following provisions in Part 6 
of Botany Bay Local 
Environmental Plan apply–  

 6.1 – Acid Sulfate Soils 
 
 

 
 
 

 
 
 

 

 6.2 – Earthworks 
 

 
 
 

 6.3 – Stormwater 
Management 

 
 
 

Yes 
 
 

 
 
 

 
 
 

 
Yes 

 

 
 
 

No 
 

 
 
 

The site is located in a Class 4 Acid Sulfate 
Soils Area. Excavation is required on site for 
the proposed in-ground swimming. However, 

the excavation does not extend 1.8 metres 
below natural ground level (NGL) and the 
watertable is unlikely to be lowered more than 

2 metres below NGL, therefore an Acid Sulfate 
Soils Management Plan is not required and the 
proposal is considered acceptable. 

 
The proposal does not involve extensive 
excavation other than earthworks associated 

with the in-ground swimming pool, foundations 
and footings. 
 

The proposed development was referred to 
Council’s Development Engineer. The 
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Relevant Clauses Principal 
Provisions of Botany Bay 
Local Environmental Plan 
2013 

Compliance 
Yes/No 

Comment 

 
 
 

 
 
 

 
 
 

 
 
 

 
 

 6.8 – Airspace Operations 

 
 
 

 
 

 6.9 – Development in areas 

subject to aircraft noise 

 
 
 

 
 
 

 
 
 

 
 
 

 
 

Yes 

 
 
 

 
 

No – Refer to 

Part 3J - 
Aircraft 

Noise and 

OLS 

stormwater system proposed is not supported 
as no geotechnical report was provided to 
justify the infiltration rate used in the design of 

the infiltration stormwater system. The site is 
located within a groundwater exclusion 
compliance zone and a geotechnical report is 

mandatory when considering works below 
ground. It should also be noted that the 
infiltration rate used is greater than the 

maximum allowable under the DCP. There is 
insufficient information for Council to complete 
an accurate assessment of the development 

impacts on stormwater management. 
 
The subject site is affect by the 51m OLS 

height limit. However, the maximum RL height 
of the building sits at 16.489m AHD and will 
therefore not penetrate the maximum height 

limit.  
 
The site falls within the 20-25 ANEF Contour. 

The development will result in an increase in 
the number of dwellings and people affected 
by aircraft noise. An acoustic report was not 

provided therefore Council was unable to 
complete an accurate assessment. 

 
 
Note 1 – Clause 4.6 Variation relating to FSR Standard 
 

The applicant seeks to vary the Floor Space Ratio development standard of 0.5:1 under the 
BBLEP2013. Refer to the below gross floor area and proposed FSR calculations (Council 
calculations) for each dwelling below: 
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Lot Site Area Ground Floor GFA First Floor 

GFA 

Total 

GFA 

Proposed FSR 

House 01 237.54sqm 66.3sqm 

(including stair & 

2.3sqm of garage) 

77.4sqm 143.7sqm 0.6:1 

(10% Variation) 

House 02 241.59sqm 66.5sqm (including 

stair & waste store) 

77.1sqm 143.6sqm 0.59:1 

(9% Variation) 

House 03 196.64sqm 65 sqm (including 

stair & waste store) 

54.4sqm 119.4sqm 0.61:1 

(11% Variation) 

House 04 196.64sqm 61.9 sqm  

(including stair & 

8.3sqm of garage) 

58sqm 119.9sqm 0.61:1 

(11% Variation) 

House 05 196.64sqm 57 sqm (including 

stair & 3.5sqm of 

garage)) 

59.1sqm 119.6sqm 0.61:1 

(11% Variation) 

 
The site is located within ‘Area 3’ on the FSR map and therefore is subject to Clause 4.4A of 
the BBLEP2013. The objectives of this Clause are as follows: 
 
a) To ensure that the bulk and scale of development is compatible with the character of the 

locality; and  
b) To promote good residential amenity. 
 
Pursuant to Clause 4.4A(3)(d), the proposal is defined as ‘attached dwellings’ and ‘semi-
detached dwelling’ and not defined as ‘dwelling houses’ or ‘multi-dwelling’ housing. As such 
the building type would fall under the category of ‘all other development for the purpose of 
residential accommodation’. Given the above, the maximum permitted FSR for the subject site 
is 0.5:1. 
 
Clause 4.6 provides flexibility to vary the development standards specified within the LEP 
where it can be demonstrated that the development standard is unreasonable or unnecessary 
in the circumstances of the case and where there are sufficient environmental grounds to 
justify the departure. Clause 4.6 states the following: 
 
(2) Consent may, subject to this clause, be granted for development even though the 
development would contravene a development standard imposed by this or any other 
environmental planning instrument...  
(3) Consent must not be granted for development that contravenes a development standard 
unless the consent authority has considered a written request from the applicant that seeks to 
justify the contravention of the development standard by demonstrating:  
 

(a) That compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case, and  
(b) That there are sufficient environmental planning grounds to justify contravening the 
development standard. 
 

(4)  Development consent must not be granted for development that contravenes a 
development standard unless: 

 
(a)  the consent authority is satisfied that: 
 

(i)  the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 
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(ii)  the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and 
 

(b)  the concurrence of the Secretary has been obtained. 
 
The Applicant has provided a Clause 4.6 variation statement to justify contravening the FSR 
standard. Their justification is provided below: 
 
4.6(3) compliance with the development standard is unreasonable or unnecessary in 
the circumstances of the case, and there are environmental planning grounds to justify 
the contravention of the standard 
 
Applicant’s Comment: 
 
The authority established by Four2Five Pty Ltd v Ashfield Council (2015), necessitates that 
environmental planning grounds for the proposed variation must be established aside from 
the consistency of the development with the objectives of the standard and the objectives of 
the zone. 
 
In Wehbe V Pittwater Council (2007) NSW LEC 827, Preston CJ set out the following 5 
different ways in which an objection (variation) may be well founded: 
 

1. The objectives of the standard are achieved notwithstanding non-compliance with the 
standard; 

2. The underlying objective or purpose of the standard is not relevant to the development 
and therefore compliance is unnecessary; 

3. The underlying object or purpose would be defeated or thwarted if compliance was 
required and therefore compliance is unreasonable; 

4. The development standard has been virtually abandoned or destroyed by the Council's 
own actions in granting consents departing from the standard and hence compliance 
with the standard is unnecessary and unreasonable; 

5. The zoning of the particular land is unreasonable or inappropriate so that a 
development standard appropriate for that zoning is also unreasonable and 
unnecessary as it applies to the land and compliance with the standard that would be 
unreasonable or unnecessary. That is, the particular parcel of land should not have 
been included in the particular zone. 

 
It is generally understood that Clause 4.6(3) can be satisfied if it is established that a 
development satisfies one or more of points 2-5 above. 
 
Having regard for the authority within Wehbe, compliance with the maximum FSR 
development standard has been determined to be unreasonable and unnecessary in the 
circumstances of the case, and the following grounds are submitted on support of the variation. 
 

 The proposal seeks to maintain the rectilinear subdivision pattern that has been 

established within the locality and is anticipated by the desired future character of the 
area. The proposed frontage width and dwelling design is characteristic of nearby 
contemporary developments and is acceptable in the context of the subdivision and 
streetscape pattern. 
 
Planner’s Comment: The proposed subdivision pattern is not in line with the desired 
future character of the area as is discussed in Note 2 – Subdivision pattern below. 
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 Compliance with the 0.5:1 requirement would result in a significant reduction of floor 

space, with the proposed allotments only able to accommodate approximately 121m2 
of gross floor area each. Given a dwelling house would be able to be provided with in 
excess of 200m2 of gross floor area, an FSR of 0.5:1 would not provide an appropriate 
correlation between the size of the proposed lots and the extent of the development 
on each lot, when compared with contemporary development in the locality. In this 
regard, the development would not be consistent with the prevailing character of the 
area. 
 

 Compliance with the development standard would result in a development that is not 

indicative of the scale and internal amenity of other contemporary developments within 
the locality. 
 
Planner’s Comment: As stated above, the proposed subdivision pattern is not 
considered appropriate in the context of the site (refer to Note 2 – Subdivision pattern). 
The standard is not considered unreasonable or unnecessary in this case as the 
proposed subdivision pattern (which is not supported) is prompting the need for an 
FSR variation. As a result, a variance to the FSR is not justified. 
 

 Given a dwelling house, would generally require a 900mm side setback to both sides, 

as well as an additional parking space, a dwelling house with equal FSR to the 
proposal would result in less landscaped area, less private open space, and a shorter 
rear setback than the proposal. Note that dwelling houses are generally subject to the 
same numerical controls within the BBDCP 2013 as attached dwellings. 
 
Planner’s Comment: There is potential for a compliant scheme, providing the 
subdivision pattern complies (which it does not in this case). Therefore it is not justified 
to support the FSR variation based on the fact that other controls will be impacted. 
 

 There is merit in applying the FSR which could be achieved for attached dwelling (i.e. 

a dwelling house) being 0.85:1. The FSR of the proposed attached dwellings of 0.60:1 
provides a density and visual appearance which is commensurate with what may be 
provided for a dwelling house on each lot. Although attached dwellings necessitate the 
provision of a party wall over the new boundary, the building bulk in this location is 
offset by additional floor space that might otherwise be provided elsewhere. 
 
Planner’s Comment: The proposed attached dwellings do not provide a density or 
visual appearance that is desirable in the context of the site as is discussed further in 
this report. 
 

Thus, although the standard may not have been destroyed, its application under these 
circumstances is not reasonable. 
 

 A development could be made to comply with the 0.5:1 FSR at the site. However, it is 

unlikely that this would result in any changes to the presentation to the street. Two 
storey developments are predominant within the street, and Council has demonstrated 
that there is no distinction to be made in the scale of attached dwellings when 
compared with dwelling houses. Therefore, a development for attached dwellings 
which complies with the development standard would be expected to result in poorer 
internal amenity than is typical for the locality. 
 
Planner’s Comment: The proposed subdivision pattern and impacts on the streetscape 
character as a result of the attached dwelling typology proposed have been assessed 
in this report and it is deemed that the appearance of the street will be considerably 
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negatively altered. Therefore, a development that complies with the maximum 
allowable requirement fro FSR should be adhered to. 
 

 Were Council to insist on compliance with the development standard, attached 

dwellings would then be the most desirable development typology on smaller lots. 
Preference should be given to attached dwellings on small lots, given that they provide 
a more efficient distribution of density at the site, and that they enable smaller site 
coverage over the site, and a provision of greater private open space and deep soil 
area. In this sense, the underlying objectives and purposes of the FSR may be 
defeated or thwarted if compliance was required, as detached dwellings on narrow 
allotments would be provided with very little functional floor space, with no associated 
benefit to the bulk and scale or character of the locality. 
 
Planner’s Comment: The proposed lot configuration is not supported by Council, 
therefore it should not be assumed that attached dwellings would be the most desirable 
typology on the site. Given the existing streetscape character of Queen Street and the 
desired future character of the area, attached dwellings would not be considered 
appropriate from a streetscape and subdivision pattern point of view. Refer to further 
assessment below. 

 
Clause 4(a)(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3) 
 
Planner’s Comment: It is considered that the argument put forward by the applicant detailing 
whether there is sufficient environmental planning grounds to justify contravening the 
development standard is not supported by Council. 
 
Clause 4(a)(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone which the development is proposed to be carried out. 
 
Applicant’s Comment: 
 
The objectives of the R2 Low Density Residential Zone are as follows: 
 

 ‘To provide for the housing needs of the community within a low density residential 

environment.’ 
 
The proposal seeks to provide additional housing to meet the needs of the local 
community. Attached dwellings are a low density form of residential development, and 
the provision of further attached dwellings in the locality is consistent with this objective 
of the zone. 
 

 ‘To enable other land uses that provide facilities or services to meet the day to day 

needs of residents.’ 
 
This objective relates to the various non-residential uses that are permissible within 
the zone, and does not strictly apply to the proposed development. However, the 
increased density proposed by the subject development will improve the viability of 
non-residential uses within the locality. 
 

 ‘To encourage development that promotes walking and cycling.’ 

 
The development provides sufficient space to enable bicycle storage for future 
occupants, and given the proposal is located within proximity to local services and 
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public transport options, the increased density associated with the proposed 
development better meets this objective than the existing dwelling at the site. 
 

The objectives of the R2 Low Density Residential Zone are as follows: 
 
a) ‘to ensure that the bulk and scale of development is compatible with the character of the 

locality, 
b) to promote good residential amenity.’ 

 
The objectives to Part 4.4A relate to all development types that are affected by this clause. 
The table within subclause (3)(a), which applies only to dwelling houses, best 
demonstrates how each of these two objectives are able to be met concurrently. That is, 
as the size of an allotment decreases, the floor space required to maintain appropriate 
residential amenity to a dwelling, must be increased relative to the size of the allotment. 
Additionally, as the size of an allotment increases, the floor space required to maintain a 
bulk and scale that is compatible with the character of the locality, must be decreased 
relative to the size of the allotment. 
 
The maximum FSR for multi dwelling housing as prescribed by subclause (3)(b), and the 
maximum FSR for residential flat buildings as prescribed by subclause (3)(c), are each 
greater than the FSR proposed at the site. 
 
Of the ten other development types affected by subclause (3)(d), only six types of 
development are permitted at the site. Two of these, boarding houses and seniors housing, 
are provided with FSR bonuses under higher order planning instruments. Secondary 
dwellings are not permitted by the R2 zoning, but are permitted by way of State 
Environmental Planning Policy (Affordable Rental Housing) 2009, which also permits a 
floor space equal to that available for dwelling houses. This leaves only attached dwellings, 
group homes, and attached dwellings, as being strictly affected by subclause (3)(d). 
 
Attached dwellings are able to meet the objectives of the standard, by being provided with 
a FSR that is expected by the vast majority of other development types that are affected 
by the standard. 
 
With specific reference to the objective (b), the design of the proposal has ensured that 
good residential amenity is maintained as outlined in the following: 
 
 The proposed development will not impact on views that are available from nearby 

properties, or to or from important landmarks within the locality. 
 The amenity of the adjoining properties is not considered to be negatively impacted as 

a result of the proposed development. This includes both physical impacts such as 
overshadowing, overlooking and acoustic privacy as well as visual impacts such as 
height, bulk and scale, setbacks and landscaping. 

 The physical impacts of the proposed development are considered to be minor with 

careful design minimising any potential impacts. Diagrams have been prepared. All 
surrounding dwellings, and private open space areas will be capable of achieving the 
minimum sunlight access requirements – i.e.3 hours solar access between 9am and 
3pm at the winter solstice. Narrow sections are provided in the centre of each dwelling 
to improve solar access to adjoining properties. 

 With regards to overlooking, there are considered to be no privacy issues relating to 

overlooking opportunities to the north, south and east of the subject site. Whilst some 
potential overlooking opportunities exist as a consequence of the rear balconies, 
appropriate mitigation measures have been utilised to ensure the privacy and security 
of neighbours is not impacted. This includes generous rear and side setbacks, the 
inclusion of ground floor pergolas to obscure views to neighbouring properties, as well 
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as sensitive internal dwelling layouts. First floor windows to side boundaries are 
provided with higher sill heights to minimise visual privacy impacts. 

 In terms of the visual impacts, the proposed development is considered to be of an 

appropriate height, scale and visual appearance so as to be compatible with the 
surrounding area. Appropriate built form massing has ensured the development 
appears as a relatively modest building when viewed from the streetscape and the 
surrounding allotments. 

 
Planners Comments:  
 
The Clause 4.6 variation to the FSR development standard has been assessed in accordance 
with the BBLEP2013. 
 
The proposal: 
 

 Is inconsistent with the existing FSR densities surrounding the site and therefore the 
objectives of Clause 4.4A Exceptions to floor space ratio for residential 
accommodation. The proposal will create a development that has an inappropriate built 
form. The development will add bulk and scale to the street and will therefore adversely 
impact upon the consistency and streetscape character of Queen Street; 

 Is not considered to meet the objectives of the R2 Low Density Residential zone as it 
incorporates medium density typologies of attached and semi-detached dwellings that 
would be more appropriate within a R3 – Medium Density Residential zone. 

 Is not considered to be compatible with the Desired Future character of the Botany 
Precinct. 

Will compromise the solar access, on-street parking, traffic generation, visual privacy, 
and amenity of surrounding properties given the added bulk and scale of the 
development (refer to respective sections of this report for further assessment); 

Would not comply with the prevailing subdivision pattern (refer to Note 2 – Subdivision 
Pattern) and will furthermore impact upon the bulk and scale of the development within 
the street. 

 
Taking into consideration the above, the proposal is not consistent with the objectives of the 
standards. The applicant has attempted to provide justification for the proposed variation 
however in this case it is considered that the variation is not appropriate in maintaining and 
enforcing the development standard. The departure to the FSR development standard is 
contrary to the public interest, and therefore the Clause 4.6 request is not supported. 
 
Clause 4(b) the concurrence of the Secretary has been obtained 
 
The deviation from the FSR development standard does not raise any matter of significance 
for State or regional environmental planning and concurrence is not required for the scope of 
works in this application. 
 

S.4.15(1)(a)(ii) - Provisions of any Draft EPI's 
 

There are no current Draft EPIs applicable to this development 
 

S.4.15(1)(a)(iii) - Provisions of any Development Control Plan 
 
Botany Bay Development Control Plan 2013 

5. The development proposal has been assessed against the controls contained in the 
Botany Bay Development Control Plan 2013 as follows: 
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Part 3A – Parking & Access 

 

 

Control Proposed Complies 

3A.2 Parking Provisions of Specific Uses 

C2 Car parking provision shall be provided in 

accordance with Table 1.  

Attached Dwellings: 1 space/dwelling 

Each dwelling provides one (1) off 

street car parking spaces within 
either a garage or carport. 

Y 

3A.3 Car Park Design 

C10 Off-street parking facilities are not 
permitted within the front setbacks. 

The off-street parking facilities are 
located behind the entrance portico 

of each dwelling. 

Y 

C12 Off-street parking facilities must not 
dominate the streetscape and are to be 
located away from the primary frontages of the 

site. 

The proposed off-street parking 
facilities will dominate the street 
considering the width of each lot is 

5.86m. The parking facilities would 
extend over the majority of the lot 
width, dominating the 

development’s presentation to the 
street frontage. 

No – Refer to 
Note 2 – 

Subdivision 

Pattern 

C14 A maximum of one vehicle access point 
is permitted per property. Council may 

consider additional vehicle access points for 
large scale developments. 

Following subdivision, each property 
will have only one (1) vehicle access 

point off Queen Street. 

Y 

C16 The following general design principles 
shall be considered when planning access 

driveways for developments:  

(i) Separate ingress and egress vehicle 
access points shall be arranged for large scale 

developments to enable vehicular flow in a 
clockwise direction wherever possible;  

(ii) Reversing movements into and out of 

public roads shall be prohibited at all times 
(except for dwelling houses);  

(iii) The location of an access driveway shall 

be sited to minimise the loss of on-street 
parking;  

(iv) An access driveway at the property line 

shall be clear of obstructions, such as fences, 
walls, poles and trees which may prevent 
drivers from viewing pedestrians; and  

(v) The vehicle access point of the property 
shall be signposted with appropriate signs.  

(vi) No vehicles shall be allowed to queue in 

the public road reserve. 

The proposed subdivision and 
driveways will result in a loss of on-

street car parking. 

The driveway accessing House 02 
will require the relocation of the 

power pole at the frontage of the 
site. The minimum clearance for 
driveways from existing power poles 

is 1m. 

No 

C28 The minimum width of the access 
driveway at the property boundary shall be:- 

(i) For dwelling houses: 

3 metres 

The proposed driveway widths do 
not comply.  

No 
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Part 3E – Subdivision and Amalgamation 

 

Control Proposed Complies 

3E.2.1 Residential Torrens Title Subdivision 

C1 Development Applications shall 

demonstrate that the proposed subdivision or 
amalgamation is consistent with the Desired 
Future Character of the area (refer to relevant 

sections in Part 8 - Character Precincts, Part 
9 - Key Sites, Part 5 - Business Centres and 
Part 6 - Employment Zones). 

The proposed lots will not 

demonstrate a pattern that is 
consistent with the Desired Future 
Character of the Botany Area which 

requires the retention and 
preservation of the rectilinear grid 
pattern. The pattern proposed is not 

rectilinear. 

Refer to Note 2 – Subdivision 
Pattern for further discussion. 

No – Refer to 

Note 2 – 
Subdivision 

Pattern 

C2 Proposed subdivision or amalgamation 

must have characteristics similar to the 
prevailing subdivision pattern of lots fronting 
the same street, in terms of area; dimensions, 

shape and orientation (refer to Figure 1). 

Note: Council generally considers the 
‘prevailing subdivision pattern’ to be the 

typical characteristic of up to ten allotments on 
either side of the subject site and 
corresponding number of allotments directly 

opposite the subject site. Properties located in 
the surrounding streets do not usually form 
part of the streetscape character and are 

therefore not taken into consideration when 
determining the prevailing subdivision pattern. 

The proposed subdivision pattern is 

not in line with the prevailing 
subdivision pattern in terms of area, 
dimensions, or shape. 

Refer to Note 2 – Subdivision 
Pattern for further discussion. 

No – Refer to 

Note 2 – 
Subdivision 

Pattern 

C3 Development application which proposes 
the creation of new allotments must be 

accompanied by a conceptual building plan 
that demonstrates compliance with relevant 
building controls. 

A subdivision concept plan has been 
provided. 

Y 

C4 Notwithstanding Control C2 above, land 

within Area H1 and H2 (refer to Figure 2, 
Figure 3 and Part 8 - Character Precincts) 
may have a minimum lot width of 5 metres.  

The proposed lot widths are to be 

5.86m in width. 

Y 

C5 Proposed lots must be of a size and have 

dimensions to enable the siting and 
construction of a dwelling and ancillary 
structures that: 

i) Acknowledge site constraints 
ii) Address the street 
iii) Minimize impacts on adjoining 

properties  including access to 
sunlight, daylight, privacy and views 

iv) Provide usable private open space 

v) Protect existing vegetation 
vi) Mitigate potential flood affectation and 

stormwater management requirements 

vii) Acknowledge contamination of the 
land 

viii) Protect heritage items 

The proposed allotments will create 

an adverse impact upon solar 
access and privacy to the adjoining 
properties. 

No – Refer to 

Note 2 – 
Subdivision 

Pattern 

C7 All lots created shall have at least one (1) 

frontage to the street. 

All lots will have a frontage to Queen 

Street. 
Y 
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Note 2 – Prevailing Subdivision Pattern 

 

The proposal involves the Torrens title subdivision of the existing lots at 3 Queen Street and 
5 Queen Street from two (2) lots to five (5) lots with 5.86m wide lot widths. 
 
The relevant objectives of Part 3E.2.2 – Residential Torrens Title Subdivision of the 
BBDCP2013 are as follows: 
 

(1) To ensure that proposed subdivision is consistent with the Desired Future Character 
of the area; 

(2) To ensure the proposed subdivision is consistent with the existing or prevailing 
subdivision pattern; 

(3) To ensure a site’s characteristics are considered; 
(4) To ensure the orderly development of land does not adversely impact on the amenity 

of existing developments within the locality; and 
(5) To ensure that future development can be accommodated on the land subject to 

controls with the DCP (ie. site frontage widths and setbacks).  
 

 
 
Objective 1. To ensure that proposed subdivision is consistent with the Desired Future 
Character of the area; 
 
The Desired Future Character Statement for the Botany Precinct states that development is 
to ‘retain and preserve the rectilinear grid pattern within the Precinct.’ The proposed 

Figure 11: Proposed lot subdivision plan from two (2) lots to five (5) lots  
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subdivision pattern will not maintain the rectilinear pattern as Lot 1 and Lot 2 incorporate a 
battle axe like configuration towards the rear of the allotment (figure 9).  
 
Objective 2. To ensure the proposed subdivision is consistent with the existing or 
prevailing subdivision pattern; 
 
The DCP states that Council generally considers the prevailing subdivision pattern to be the 
typical characteristic of up to ten (10) allotments on either side of the subject site and 
corresponding number of allotments directly opposite the subject site. It is noted that the DCP 
does not provide any exclusions to how this subdivision pattern should be calculated in terms 
of zoning, strata subdivided properties or subdivided developments approved prior to the 
gazettal of the Botany Bay LEP 2013. An assessment of the lot pattern in the vicinity of the 
subject site has been undertaken. Refer to figures 12 and 13. 
 
The subdivision pattern exhibits a consistent pattern in allotment sizes ranging from 403 sqm 
to 556 sqm with lot widths ranging from 12m to 15.2m. The average lot size amounts to 433.3 
sqm and the average lot width amounts to 12.7m. The subject sites are located on the northern 
end of the block. The existing lot at 3 Queen Street is longer in depth than the existing lot at 5 
Queen Street. The existing lot at 5 Queen Street follows the consistent prevailing pattern of 
the block. 
 
The subdivision pattern to the south, which is part of the same block as the subject sites is 
consistently rectilinear. The subdivision pattern opposite the subject sites on the western side 
of Queen Street is also consistently rectilinear. The same can be said for the blocks further 
west and south of the subject sites (outside of the 10 allotments assessed), excepting a few 
exceptional instances.  
 
The proposal will involve the Torrens title subdivision of the existing lots at 3 and 5 Queen 
Street as follows: 
 
 

Lot Lot Site Area Lot Width Configuration 

Lot 1 237.54sqm 5.86m Battle-axe/Irregular 

Lot 2 241.59sqm 5.86m Battle-axe/Irregular 

Lot 3 196.64sqm 5.86m Rectilinear 

Lot 4 196.64sqm 5.86m Rectilinear 

Lot 5 196.64sqm 5.86m Rectilinear 

 
 
Given the above calculations and observations, the proposed lot characteristics are not 
consistent with the prevailing subdivision pattern and will therefore result in the 
overdevelopment of the area. The lot areas are too small and the lot widths are too narrow to 
ensure that the prevailing subdivision pattern is retained. The configuration of Lot 1 and 2 is 
also inconsistent with the distinct rectangular forms of all adjoining and adjacent lots in the 
block. 
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Objective 3. To ensure a site’s characteristics are considered; 
 
The proposed subdivision does not appropriately consider the site characteristics particularly 
the east-west orientation of the block, the rectilinear configuration of surrounding lots and the 
lack of potential to provide an appropriate building envelope and design that will meet all other 
requirements stipulated in the BBDCP2013 as well as apparent on the street. 
 
It is not considered that the proposed subdivision pattern will provide an appropriate building 
envelope that will respond to the characteristics of the site considering every property along 
Queen Street consists of a detached dwelling with 0.9m side setbacks (refer to images below). 
Dwelling building envelopes that incorporate these characteristics would not be appropriate 
on the proposed subdivided lots as they would limit the useability of the dwelling. The 
proposed narrow lot widths and small lot sizes (when compared to surrounds) therefore 
prompt the design of terraced or attached dwelling typologies. These typologies are not 
consistent with the existing conditions on the street and would detrimentally impact upon the 
streetscape presentation of Queen Street. Refer to Part 4A.2.4 – Streetscape Presentation for 
further assessment regarding streetscape character. 
 

Figure 12: Lot configurations of the prevailing subdivision pattern 
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Taking into consideration the above, support for a terraced typology cannot be justified and 
the proposed subdivision pattern is not supported. 
 

 
 

Figure 13: Satellite imagery of lot configurations. Note the existing building typologies  

 

Figure 12: 1, 3, 5, and 7 Queen Street, Botany Streetscape View 

Note the existing conditions of the subject sites and their relationship to the surrounding 
blocks, all with consistent setbacks and lot widths 
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Figure 13: Properties along the eastern side of Queen Street. Note the consistent 

setbacks and lot widths.  
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Given the east-west orientation of the lots, consideration must also be taken into account when 
assessing the potential for development in terms of solar access for subject and adjacent 
properties. The proposed building typology is attached and semi-detached dwellings which 
means that in some cases the building envelope will have a nil boundary setback. While the 
proposal attempts to alleviate the impacts of overshadowing via indents and courtyards, the 
minimum amount of solar access will continue to be difficult to achieve for any southern 
adjoining properties. Refer to Note 4 – Solar Access for further assessment regarding 
requirements relating to overshadowing. 
 
Furthermore, the inconsistency of the proposed subdivision pattern will also impact upon other 
aspects of the proposal such a vehicular access and its impact upon on-street car parking, 
bulk and scale, aircraft noise exposure, and visual privacy and amenity (all further assessed 
in respective sections of this report). 
 
Objective 4. To ensure the orderly development of land does not adversely impact on 
the amenity of existing developments within the locality;  
 
Refer to the above comments. 

Figure 14: Properties directly opposite the subject site. Note the consistent setbacks and lot widths.  

 

 

Figure 15: Properties along the western side of Queen Street. Note the consistent setbacks and lot widths.  
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Objective 5. To ensure that future development can be accommodated on the land 
subject to controls with the DCP (ie. site frontage widths and setbacks). 
  
The proposed subdivision pattern will perform as a poor precedent that will have a detrimental 
impact upon future development in the area as it has minimal regard for the desired future 
character of the area and the controls stipulated in the BBDCP2013. 
 
The proposed subdivision pattern has been assessed against the controls and objectives of 
Part 3E – Subdivision and Amalgamation of BBDCP2013. As demonstrated, it is not 
considered that the proposed subdivision pattern meets the objectives of the clause and 
therefore the proposal is not supported. 

Part 3G – Stormwater Management 

 
The development application was accompanied by stormwater plans and absorption rates 
which were prepared by TAA Consulting Engineers Pty Ltd. The plans demonstrate that an 
absorption system is to be provided. The stormwater system proposed is not supported a 
geotechnical report was not provided to justify the infiltration rate used in the design. The 
infiltration rate propose dis greater than the maximum allowable under this clause.  
 
It should also be noted that the site is also located within a groundwater exclusion zone and a 
geotechnical report is mandatory in considering works proposed below NGL. Furthermore, 
details regarding the proposed in-ground swimming pool and the provision of rainwater tanks 
were not provided.  
 
The scheme was referred to Council’s Development Engineer who does not support the 
proposed stormwater management system as insufficient information has been provided to 
complete an accurate assessment of the proposal.  
 

Part 3J – Aircraft Noise and OLS 

 
The provisions of Australian Standard AS2021-2000 have been considered in the assessment 
of the development application as the subject site is located within the 20-25 ANEF contour. 
Residential development in these areas is considered ‘conditional’ under Table 2.1 of 
Australian Standard AS2021-2000. The development will result in an increase in the number 
of dwellings and people affected by aircraft noise. Therefore the submission of an acoustic 
report demonstrating that the proposed dwellings can achieve the requirements under Table 
3.3 of AS2021-2000 is required. 
 
An acoustic report was not provided therefore Council was unable to complete an accurate 
assessment of the impacts of aircraft noise. 
 
Part 3K – Contamination 

 
The relevant requirements and objectives have been considered in the assessment of the 
development application. The subject site has long been utilised for residential purposes and 
it is unlikely that the land is contaminated. Furthermore, the application has been assessed 
against SEPP 55 and is found to be satisfactory. Further site investigation is not required 
necessary in this instance. 
 
 
 
 
Part 3L – Landscaping and Tree Management 
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The proposal was referred to Council’s Landscape Officer who does not support the proposed 
landscape plan as insufficient information has been provided to complete an accurate 
assessment of the proposal. 
 
The proposed lot is required to provide a minimum of 15% (of the site area) of deep soil 
landscaping to comply with C2 in Part 4A2.9 of BBDCP2013. The following areas are 
proposed per lot: 
 

House 01:  62.8 sqm / 26% 
House 02:  43 sqm / 18% 
House 03:  51.2 sqm / 26% 
House 04:  53.9 sqm / 27% 
House 05:  58.5 sqm / 30% 
 

The proposed landscaped area complies with the minimum requirements, however there are 
a number of other issues and concerns that were not addressed. This includes the insufficient 
information regarding the proposed swimming pool surrounds, and the rainwater tanks to be 
utilised for irrigation. Therefore, Council is unable to complete an accurate assessment of the 
proposal. 
 
Part 3N – Waste Minimisation and Management 

 
A Waste Management Plan prepared by Botany Terraces Pty Ltd was submitted with the 
application listing methods for minimising and managing construction and ongoing waste on 
site. 
  
Part 4A – Dwelling Houses 

 

Control Proposed Complies 

4A.2.4 Streetscape Presentation 

C1 New dwellings must be designed to 
reflect the relevant Desired Future 
Character Statement in Part 8 - 

Character Precincts and are to 
reinforce the architectural features and 
identity which contributes to its 

character. Applicants must address the 
design principles outlined in the 
statement. 

C2 Development must be designed to 
reinforce and maintain the existing 
character of the streetscape. 

C3 Development must reflect dominant 
roof lines and patterns of the existing 
streetscape (refer to Figure 3). 

The proposal is located in a R2 Low 
Density Residential Zone. The immediate 
context is relatively low scale, consisting of 

single and double storey detached 
residential dwellings.  

The proposed development is not 

consistent with the desired future character 
of Botany. This is further discussed in Part 
8 – Botany Character Precinct. 

The existing character of the streetscape is 
quite distinct, as the building typologies 
and subdivision pattern of the block and 

street incorporate relatively the same 
characteristics.  These include 
approximately 12m wide frontages, 0.9m 

side setbacks, gabled or hipped roof forms 
and detached single dwelling forms.  

While the proposal reflects the dominant 

roof lines and patterns along the street, the 
overall form of the development does not 
reinforce or maintain the existing character 

of the streetscape, largely due to the 
deviation from the distinct prevailing 
subdivision pattern. The narrow lot widths 

No – Refer to 
Note 2- 

Subdivision 

Pattern above 
and Part 8 – 

Botany 

Character 
Precinct, 
below 
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and smaller site areas (as assessed in 
Note 2 – Subdivision Pattern) result in a 
bulk and scale that overdevelops the site. 

The development presents more as a 
medium density typology rather than an 
appropriate low density articulation of form.  

The proposal will not sit appropriately 
within a street that is relatively consistent. 

Refer to Note 2 – Subdivision Pattern and 

Part 8- Botany Character Precinct for 
further discussion. 

C4 Buildings must appropriately 
address the street. Buildings that are 

intrusive or inconsistent with the 
established development pattern will 
not be permitted. 

C6 The entrance to a dwelling must be 
readily apparent from the street. 

C7 Dwelling houses are to have 

windows to the street from a habitable 
room to encourage passive 
surveillance. 

The proposed dwellings will all address 
Queen Street.  

Their proposed entrances are also readily 
apparent from the street. 

Bedroom 1 of each dwelling will have 

windows facing the street, encouraging 
passive surveillance. 

Y 

 

C10 Development must retain 

characteristic design features prevalent 
in houses in the street including: 
verandas, front gables, window 

awnings, bay windows, face brickwork 
or stone details. 

Major characteristic design features 

prevalent in houses in the street include 
gabled or hipped roofs. The proposal 
incorporates these roof types in the design. 

Y 

4A.2.5 Height 

C1 The maximum height of buildings 
must be in accordance with the Height 

of Buildings Map and Clause 4.3 of the 
Botany Bay Local Environmental Plan 
2013. 

Maximum Height: 8.5m 

Proposed Height: 8.5m 

Complies. 

Y 

4A.2.6 Floor Space Ratio 

C1 The maximum FSR of development 

must comply with the Floor Space Ratio 
Map and Clause 4.4 and 4.4A of the 
Botany Bay Local Environmental Plan 

2013 (refer to Figure 12). 

Total Proposed FSR Combined: 0.61:1 

Overall deviation of 11% 

No – Refer to 

Note 1 – FSR 
Variation 

4A.2.7 Site Coverage 

C2 For sites over 200m2 the maximum 
site coverage is:  

200 – <250m2 65% of the lot 

Site coverage areas for each lot listed 
below: 

House 01: 125.1 sqm / 52.7% 

House 02: 121.3 sqm / 50% 

House 03: 72 sqm / 36.6% 

House 04: 86.9 sqm / 44% 

House 05: 86.8 sqm / 44% 

Complies. 

Y 

4A.2.8 Building Setbacks 
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C.1 Dwelling houses must comply with 
the following minimum setbacks as set 
out in Table 1. 

Lot Width of less than 12.5m: 
Minimum front setback  – comply with 
the prevailing street setback or 6 

metres (min) 
Minimum side setback   - Up to 2 floors 
900mm (Council may require an 

increased setback due to streetscape 
and bulk considerations) 
Minimum rear setbacks – 6 metres 

(min) 
Zero lot lines (with Council Discretion) – 
On merit based on building type and 

open space provisions 
Eaves – 450mm minimum setback 

Proposed Front Setback: Prevailing street 
setback. Complies. 

Proposed Side Setbacks: 

House 01: Northern – 0.9m, Southern – Nil 

House 02: Northern – Nil, Southern – 0.9m 

House 03: Northern – 0.9m, Southern – Nil 

House 04: Northern – Nil, Southern – Nil 

House 05: Northern – Nil, Southern – 0.9m 

An assessment has been completed of the 

prevailing building type and pattern along 
Queen Street. It was deduced that the 
building typologies along the street are 

quite distinct in that all dwellings 
incorporate a 0.9m side boundary setback. 
The proposed lots front only one street 

(Queen Street) and access is not available 
from a rear or secondary street. Therefore, 
the nil boundary setbacks, particularly to 

House 04 are considered inappropriate 
due to concerns relating to amenity, 
streetscape presentation, construction, 

and maintenance. 

For further discussion regarding the side 
boundaries refer to Note 3 – Boundary 

Setbacks, below. 

Rear Setbacks: 

House 01: Nil 

House 02: Nil 

House 03: 10.06m 

House 04: 10.06m 

House 05: 10.06m 

The rear setbacks of House 01 and House 
02 do not comply as the proposed cabanas 

are located on the boundary posing visual 
privacy and amenity concerns. Refer to 
Part 4A.5 – Ancillary Structures. 

No – Refer to 
Note 2 – 

Subdivision 

Pattern & 
Note 3 – 

Boundary 

Setbacks 

 

 

C5 To avoid the appearance of bulky or 

long walls side and rear setbacks 
should be stepped or walls articulated 
by projecting or recessing window 

elements, or a variation in materials. 

The proposal incorporates courtyards and 

indents to all of the dwellings to ensure that 
large expanses of blank walls along the 
side boundaries between neighbouring 

properties are avoided and the internal 
amenity of indoor living spaces is 
achieved. 

Y 
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C9 In certain circumstances where 
terrace house dwelling forms are 
proposed, Council may grant consent to 

a development with a 0 metre setback 
to a side boundary. However, Council 
must not grant consent, unless the 

applicant has satisfactorily addressed 
the questions identified in the Land and 
Environment Court Planning Principle 

“Building to the side boundary in 
residential areas” established in Galea 
v Marrickville Council [2003] NSWLEC 

113 (or as updated) and consideration 
has been given to that statement. The 
Planning Principle is available to view 

on the Land and Environment Court’s 
website (www.lawlink.nsw.gov.au/lec). 

Terrace style housing is proposed for 
House 03, House 04 and House 05. 

The applicant has not addressed the 

questions identified in the Land and 
Environment Court Planning Principle 
“Building to the side boundary in residential 

areas” in regards to the boundary to 
boundary setbacks of House 04. 

No – Refer to 
Note 3 – 
Building 

Setbacks 

4A.2.9 Landscape Area 

C1 Landscaped areas are to be 
designed accordance with Part 3L - 

Landscaping.  

C2 Development shall comply with the 
following minimum landscaped area 

requirements, based on the area of the 
site in Table 2. 

Table 2 requires the following minimum 

landscaped area: 

Less than 250 m2  - 15% 

Landscaped Area is to be fully 

permeable deep soil zones which are 
areas of natural ground or soil, not 
planter boxes (refer to definition in Part 

3L – Landscaping). 

C3 Landscaped Area is to be fully 
permeable deep soil zones which are 

areas of natural ground or soil, not 
planter boxes (refer to definition in Part 
3L – Landscaping). 

Landscaped areas for each lot listed 
below: 

House 01: 62.8 sqm / 26% 

House 02: 43 sqm / 18% 

House 03: 51.2 sqm / 26% 

House 04: 53.9 sqm / 27% 

House 05: 58.5 sqm / 30% 

The landscaped area proposed is 

predominantly deep soil area within the 
internal courtyard and the front and rear 
setbacks. 

Y 

C7 Where a building, driveway or pool 

is sited at the location of an existing 
tree, Council may require plans to be 
modified. 

The proposed driveways will impact upon 

the existing trees within the nature strip. 

No 

C8 The front setback is to be fully 

landscaped with trees and shrubs and 
is not to contain paved areas other than 
driveways and entry paths. Paving is 

restricted to a maximum of 50% of the 
front setback area. 

Due to the narrow lot width and the 3m 

provision for the driveway, more than 50% 
of the front setback will be paved which 
does not comply with the control. 

No 

4A.3.1 Materials and Finishes 

C3 Materials, colours, architectural 
details and finishes must be 

sympathetic to the surrounding locality. 

C4 The use of materials with different 
textures such as brickwork, glass, 

A schedule of colours and finishes was 
provided with the application.  

The proposal is to incorporate a range of 
materials including: 

Y 
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timber weatherboards and iron awnings 
are to be used to break up uniform 
buildings. 

C10 The exterior walls of new dwellings 
must incorporate different materials, 
colours and textures to add interest and 

articulate the facade. 
 
 

 
 
 

 
 

 

 External Weatherboards in colours 
‘natural white’ and ‘ecru quarter’ 
(neutral palette) 

 White painted timber fences and 
balustrades 

 Colorbond sheet metal roofing in 

colour ‘shale grey’ 

 A range of architectural details in 
neutral colour palettes 

The materials, colours, architectural detail 
and finishes are sympathetic to the 
surrounding locality, and add interest to the 

façade. The proposed materials, 
architectural details and finishes 
incorporate the use of different textures 

and colours preventing uniformity and 
adding interest to the streetscape facade. 

C7 Terracotta roof tiles must be used 
where this is the predominant roofing 

material. 

The predominant roofing material in the 
street is terracotta roof tiles.  

The development proposes Colorbond 
metal roof sheeting which is not in line with 
the predominant roofing material on the 

street. 

No 

C11 New development must 
incorporate colour schemes that are 
consistent with the predominant colour 

schemes in the street. No expansive 
use of white, light or primary colours 
which dominate the streetscape are 

permitted. 

The proposed colour scheme is consistent 
with the colours apparent in the street 
incorporating a neutral palette of whites 

and greys. 

Y 

4A.3.2 Roofs and Attics/Dormer 

C1 Where roof forms in a street are 
predominantly pitched, then any 
proposed roof should provide a similar 

roof form and pitch. Roof pitches are to 
be between 22.5 degrees and 40 
degrees.  

C3 A variety of roof forms will be 
considered, provided that they relate 
appropriately to the architectural style 

of the proposed house and respect the 
scale and character of adjoining 
dwellings. 

There are a variety of roof types along the 
street. The proposed roof of each dwelling 
is a combination of hipped and gabled 

lines. The design attempts to provide roof 
lines that complement the roof of adjoining 
dwellings which include hipped and steep 

gabled designs.  

Y 

4A.3.3 Fences 

C1 Front fences are to compliment the 

period or architectural style of the 
existing dwelling house.  

A picket style front fence with a height of 

1.2m is proposed for the development. 
There is no existing consistent front fence 
style along the street however the 

proposed fence is considered appropriate 
in its context. 

Y 

4A.4.1 Visual Privacy 

C1 The privacy needs of residents 
should be considered in designing a 

new dwelling or alterations and 
additions to a dwelling. Windows are to 

The window selection and location is not 
considered appropriate in preventing direct 

views from proposed windows towards 
adjoining properties. 

No – Refer to 
Public 

Submissions 
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be located so they do not provide direct 
or close views into the windows of other 
dwellings, particularly those of living 

areas. 

C2 Visual privacy for adjoining 
properties must be minimised by: 

Using windows which are narrow or 
glazing which is translucent or 
obscured 

Ensuring that windows do not face 
directly on to windows, balconies or 
courtyards of adjoining dwellings 

Screening opposing windows, 
balconies and courtyards; and 

Increasing sill heights to 1.5 metres 

above floor level. 

There are a number of windows on House 
01 and House 05 which face directly 
towards 1 Queen Street and 7 Queen 

Street respectively.  

In House 01, the ground floor stair window, 
laundry window, kitchen window and living 

and dining sliding doors face directly on to 
windows in the adjacent property at 1 
Queen Street. 

In House 05, the ground floor hallway 
window faces directly towards two 
windows in the adjacent property at 7 

Queen Street. 

These windows do not incorporate 
methods for minimising overlooking 

impacts, therefore adequate privacy levels 
between the neighbours and the residents 
are not maintained. 

C3 First floor balconies are only 

permitted when adjacent to a bedroom. 

C4 First floor balconies are only 
permitted at the rear of the dwelling if 

wholly located over the ground floor, 
providing the requirements in C1, C2 
and C3 above are met. 

C6 Balconies are to be designed to 
minimise overlooking to other 
properties.  

The front facing balconies to all the 

dwellings are located adjacent to Bedroom 
01. The rear facing balconies to House 01 
and House 02 are located adjacent to the 

Master Bedrooms. 

The front facing balconies will not pose any 
visual privacy issues as they overlook the 

street. However, the rear facing balconies 
are not wholly located over the ground floor 
(they extend over the outdoor alfresco 

area) and will pose negative overlooking 
impacts towards the properties to the rear 
of the site. 

No – Refer to 

Public 
Submissions 

4A.4.2 Acoustic Privacy 

C4 New dwellings on land within the 

Australian Noise Exposure Forecast 
(ANEF) Contour 20 or higher shall be 
designed and constructed in 

accordance with Australian Standard 
AS 2021 (Acoustic Aircraft Noise 
Intrusion-Building siting and 

Construction). 

The proposed dwelling is within the 20-25 

ANEF contour. Refer to Part 3J – 
Development Affecting Operation at 
Sydney Airport, above. 

No – Refer to 

Part 3J above 

4A.4.3 Solar Access 

C1 Buildings (including 
alterations/additions/extensions) are to 

be designed and sited to maintain 
approximately 2 hours of solar access 
between 9am and 3pm on 21 June to 

windows in living areas (family rooms, 
rumpus, lounge and kitchens) and to 
50% of the primary private open space 

areas of both the subject site and 
adjoining properties. 

C3 Where the primary private open 

space of an adjoining development 
currently receives less than the 
required amount of sunlight on 21 June 

Shadow diagrams were provided with the 
subject application. The lots are east-west 

orientated. The proposal will impact upon 
the amount of solar access received 
directly south of each proposed property. 

Impacts on adjoining properties on 
21st June 

1 Queen Street: 

The proposal is unlikely to impact upon this 
property as it is oriented towards the north. 

7 Queen Street: 

No – Refer to 
Note 4 – Solar 

Access 
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(50% coverage for a minimum of 2 
hours), the proposed development 
must not further reduce the amount of 

solar access to the private open space 
of the adjoining development. 

C4 Council may grant consent to a 

development that does not comply with 
the 2 hours of solar access 
requirement. However, Council must 

not grant consent, unless the applicant 
has satisfactorily addressed the 
questions identified in the Land and 

Environment Court Sunlight Planning 
Principle. The Planning Principle is 
updated by Court decisions and is 

available to view on the Land and 
Environment Court’s website 
(www.lawlink.nsw.gov.au/lec). 

C5 Where a neighbouring development 
currently receives less than the 
required amount of sunlight (on 21 

June) the amount of sunlight available 
on the 21 March or the 21 September 
will be assessed and form a merit 

based assessment of the Development 
Application. 

The northern elevation of the dwelling will 
be overshadowed by the development at 
all times of the day. Its private open space 

will receive sunlight to at least 50% of its 
area only during midday.  

11 Morgan Street: 

The private open space of this property will 
be overshadowed from midday onwards. 

33 Victoria Street: 

The rear private open space of this 
property will be overshadowed from 
midday onwards. 

 

The subject properties will also not receive 
adequate solar access with all northern 

and southern elevations impacted. 
Furthermore, the proposed private open 
spaces will not receive the minimum 2 

hours of sunlight to 50% of these areas on 
21 June. 

 

Refer to Note 4 – Solar Access and Public 
Submissions for further discussion. 

4A.4.4 Private Open Space 

C1 Each dwelling is to have a private 
open space that: 

(i) Has at least one area with a 
minimum area of 36m²; 

(ii) Is located at ground level with direct 

access to the internal living areas of the 
dwelling; 

(iii) Maximises solar access; 

(iv) Is visible from a living room door or 
window of the subject development; 

(v) Minimises overlooking from 

adjacent properties; 

(vi) Is generally level; 

(vii) Is oriented to provide for optimal 

year round use; 

(viii) Is appropriately landscaped; and 

(ix) Is located or screened to ensure 

privacy; 

Note: Private open space is not to 
include: 

(i) Non-recreational structures 
(including garages, tool sheds and such 
like structures); 

(ii) Swimming pools; and 

Private open space areas for each lot are 
listed below: 

House 01: 85.3 sqm 

House 02: 68.6 sqm 

House 03: 51.3 sqm 

House 04: 56.9 sqm 

House 05: 56.9 sqm 

The private open spaces are located at 

ground level with direct access from the 
living areas. They receive adequate solar 
access and are appropriately landscaped 

and screened to ensure privacy. 

 

Y 

http://www.lawlink.nsw.gov.au/lec
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(iii) Driveways, turning areas and car 
spaces, drying areas and pathways. 

C2 Sites less than 250m2 may have a 

minimum area of 25m2. 

C5 The primary private open space 
area is to be located at the rear of the 
property. 

The primary private open space areas of 
the proposal are located at the rear of the 
property. 

Y 

 

4A.4.6 Excavation 

C1 Buildings must not dominate or 

detract from the natural landform. The 
siting of buildings should relate to the 
site’s natural context and topographical 

features. 

The proposed development is located on a 

site that is relatively flat and will therefore 
not involve extensive excavation.  

Y 

4A.4.7 Vehicle Access 

C1 Driveways within a property shall 
have a minimum width of 3 metres. 
Note: An additional clearance of 

300mm is required (for each side) if the 
driveway is located adjacent to a solid 
structure (i.e. masonry wall). 

C2 The width of the vehicular crossing 
over the Council’s road reserve shall be 
a minimum of 3 metres for a single 

garage and a maximum of 5.5 metres 
for a double garage at the property 
boundary and at 90° to the kerb. 

C3 Driveways must be designed to 
comply with AS2890.1 (also refer to 
Part 3A - Car Parking). 

The current proposed driveway widths do 
not comply with the DCP and should be a 
min of 3m wide at the boundary and set at 

90 degrees to the kerb. The proposed 
driveways are not supported by Council’s 
Development Engineers as they are not 

designed to comply with AS2890.1. 

 

 

 

No – Refer to 
Part 3A 

C4 Vehicular crossings shall be sited so 

that existing street trees, bus stops, bus 
zones, power lines and other services 
are not affected. 

The proposed vehicular crossing will 

impact upon the existing power pole. 

No  

C6 The number of vehicle crossings is 

to be limited to one (1) per allotment. 

Only one (1) vehicle crossing is provided 

per allotment.  

Y 

C7 Vehicular crossings shall be sited so 

as minimise any reduction in on-street 
kerb side parking. 

The proposed vehicular crossings will 

result in a reduction of on-street kerb side 
parking. 

Refer to Part 3A – Car Park ing. 

No – Refer to 

Part 3A 

4A.4.8 Car Parking 

C1 Development must comply with Part 

3A - Car Parking. 

Refer to Part 3A – Car Park ing. No – Refer to 

Part 3A 

C4 Car parking structures must be 
located and designed to:  

(i) Comply with AS2890.1 and  

(ii) Conveniently and safely serve all 
users;  

(iii) Enable efficient use of car spaces, 

including adequate manoeuvrability for 

Refer to Part 3A – Car Park ing and Note 2 
– Subdivision Pattern as the proposed car 
parking scheme will dominate and detract 

from the streetscape due to the proposed 
narrow lot widths. 

No – Refer to 
Part 3A & 
Note 2 – 

Subdivision 
Pattern 
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vehicles between the site and the 
street;  

(iv) Not dominate or detract from the 

appearance of the existing dwelling or 
new development and the streetscape; 
(v) Be compatible in scale, form, 

materials and finishes with the 
associated dwelling;  

(vi) Not reduce availability of kerbside 

parking;  

(vii) Retain any significant trees; and  

(viii) Have minimal impact on existing 

fences and garden areas that 
contribute to the setting of the 
associated dwelling and the character 

of the streetscape. 

C8 In new development the 
garage/carport is to be setback 5.5 
metres from the front boundary. This 

may be difficult for small allotments with 
a frontage of 12.5 metres or less. In 
these cases Council will consider 

whether or not to require a setback of 
5.5 metres on merit – this merit based 
assessment will include whether or not 

the proposed garage will have a 
dominant impact on the streetscape. 

The proposed garages are setback less 
than 5.5m from the front boundary and the 
proposed allotments are quite narrow at 

5.86m wide. However, the subdivision of 
the existing lots into the narrower 
allotments is not supported, therefore a 

deviation from the setback requirement is 
also not supported. 

No 

C9 Garages, parking structures (i.e. 
carports & car spaces) and driveways 

are not to dominate the street. 

The proposed parking structures in 
combination with the proposed subdivision 

pattern will negatively dominate the street. 

Refer to Part 3A – Car Park ing & Note 2 – 
Subdivision Pattern  

No – Refer to 
Part 3A and 

Note 2 – 
Subdivision 

Pattern 

4A.5 Ancillary Development 

C1 The principal dwelling plus any 

ancillary structures are to comply with 
the controls for site coverage, minimum 
landscaped area, private open space 

and setback and height controls. 

Refer to respective sections. No 

C3 Swimming pools and spas must 
comply with Part 7O - Swimming Pools. 

Refer to Part 7O – Swimming Pools. No - Refer to 
Part 7O – 

Swimming 

Pools 

C4 Outbuildings (not including 
secondary dwellings) must be set back 
900mm from the site’s boundaries. 

Windows and glass doors are to face 
into the property. High or opaque 
windows may face onto a neighbouring 

property. 

Note: A nil setback may be used for 
masonry building walls with no eaves, 

gutters or windows; and for carports 
and open structures such as pergolas, 
awnings, and the like. Compliance with 

The proposed cabana areas at the rear of 
House 01 and House 02 have nil boundary 
setbacks. Compliance with the BCA is 

required. 

No 
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Note 3 – Boundary Setbacks 

Part 4A.2.8, Control C9 states that where terrace style developments are proposed, Council 
may grant consent to a development with a 0 metre setback to a side boundary with the 
provision that the applicant provides an assessment against the Land and Environment Court 
Planning Principle “Building to the side boundary in residential areas” established in Galea v 
Marrickville Council [2003] NSWLEC 113. The development incorporates nil side boundary 
setbacks to at least one side of every house proposed excepting House 04 which proposes 
boundary to boundary nil side setbacks.  

The applicant did not provide an assessment against the Land and Environment Court Planning 
Principle stated above, therefore there has been insufficient information provided to complete 
an accurate assessment of the proposal. 

 

Note 4 – Solar Access 

Development Control Plan (DCP) 2013 states that the minimum amount of direct solar access 
to the dwelling’s and adjoining dwellings primary open space area shall not be less than 2 hours 
between 9:00am and 3:00pm on the 21st June. In addition, Clause 6 states that where an 
existing development currently receives less than the required amount of sunlight (on 21st of 
June) the amount of sunlight available on the 21st of March or the 21st of September will be 
used an alternative standard. 

The subject allotment is east-west orientated with west being the front of the property and east 
being the rear of the property. The residential subdivision pattern in the street is such that each 
of the allotments exhibit a predominately east-west orientation and in this regard the provision 
of solar access to adjoining residential buildings directly to the south of each allotment is difficult 
to achieve. 

Nonetheless, the proposal involves the subdivision of the existing two lots into five lots, meaning 
that the number of people and dwellings impacted by overshadowing will increase. Not only will 
the adjacent neighbour be impacted by the proposal, but the proposed dwellings will also find 
difficulty achieving the minimum requirement for sunlight, posing solar amenity and dwelling 
useability impacts for the internal rooms and spaces proposed. 

the Building Code of Australia is 
required. 

C5 All ancillary structures must comply 

with the following criteria:  

a. The structure does not exceed a 
maximum street wall height (or side wall 

height if not presenting to a street) of 
3.6m;  

b. The structure does not exceed a 

maximum roof height of 6 metres;  

c. The pitch of the roof must not exceed 
36 degrees;  

Cabana Side Wall Height: 3.1m 

Cabana Roof Height: 3.6m 

Cabana Roof Pitch: 17 degrees 

Yes 
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The applicant has submitted shadow diagrams for 9am, 12pm, and 3pm on June 21 and March 
22. The shadow diagrams show that the adjoining windows and private open spaces at 7 Queen 
Street, will not receive the prescribed amount of sunlight. As the property is situated south of 
the proposal, 7 Queen Street’s northern elevation and private open space, will be impacted 
during all times of the day. The property will only receive an adequate amount of sunlight to 
50% of its private open spaces for a considerably short period of time, during midday. The 
proposed development further reduces the amount of solar access to the private open space of 
7 Queen Street. 

The same can be stated for the proposed windows and private open spaces in the subject 
development which will not receive adequate sunlight excepting a short period of time during 
midday. 

Shadow diagrams provided for the 22 March were also assessed. They illustrate that the 
northern elevation of 7 Queen Street will continue to be impacted by the proposal during all 
times of the day. The private open spaces of 7 Queen Street and the proposed dwellings will 
receive an adequate amount of sunlight to at least 50% from 9am to midday. However based 
on the assessment below, the proposed development is not considered suitable given the 
inappropriate siting, design and subdivision pattern of the proposal. 

The applicant has not addressed the questions identified in the Land and Environment Court 
Sunlight Planning Principal. The Land and Environment Court planning principles on the impact 
on solar access of neighbours (Parsonage v Ku-ring-gai (2004) NSWLEC 347) and as amended 
by The Benevolent Society v Waverly Council has therefore been addressed by Council as 
follows: 

The ease with which sunlight access can be protected is inversely proportional to the density of 
development. At low densities, there is a reasonable expectation that a dwelling and some of 
its open space will retain its existing sunlight. (However, even at low densities there are sites 
and buildings that are highly vulnerable to being overshadowed). At higher densities sunlight is 
harder to protect and the claim to retain it is not as strong. 

Comment: The subdivision pattern along the eastern side return of Queen Street is orientated 
east-west, with west being the front boundary and south being the rear boundary. The proposed 
development is within a low density residential area and does not comply with subdivision 
controls. The southern property (7 Queen Street) will be considerably impacted by the 
development as the existing conditions will not be retained. Furthermore, the addition of 3 more 
dwellings on the subject site will increase the density in the area and therefore further impact 
upon the amount of sunlight that each proposed dwelling receives. 

The amount of sunlight lost should be taken into account, as well as the amount of sunlight 
retained. 

Comment: The amount of existing sunlight comparative to the amount of sunlight retained has 
been taken into account. The shadow diagrams submitted with the application indicated in plan, 
that the development would overshadow the adjoining property to the south and the subject 
proposed dwellings during all times of the day. It is considered that the overshadowing impacts 
created by the proposed development are not within acceptable limits and the application 
should not be supported. 

Overshadowing arising out of poor design is not acceptable, even if it satisfies numerical 
guidelines. The poor quality of a proposal’s design may be demonstrated by a more sensitive 
design that achieves the same amenity without substantial additional cost, while reducing the 
impact on neighbours. 
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Comment: The proposal’s design is not supported. As discussed above, the proposed 
subdivision of the lots is considered inappropriate and will contribute to negatively impacting 
upon the amount of sunlight that should be provided. 

For a window, door or glass wall to be assessed as being in sunlight, regard should be had not 
only to the proportion of the glazed area in sunlight but also to the size of the glazed area itself. 
Strict mathematical formulae are not always an appropriate measure of solar amenity. For larger 
glazed areas, adequate solar amenity in the built space behind may be achieved by the sun 
falling on comparatively modest proportions of the glazed area. 

Comment: All northern and southern proposed windows of the development as well as northern 
facing windows at 7 Queen Street, will be completely overshadowed on June 21 for a period of 
more than 2 hours. 

Overshadowing by fences, roof overhangs and changes in level should be taken into 
consideration. Overshadowing by vegetation should be ignored, except that vegetation may be 
taken into account in a qualitative way, in particular dense hedges that appear like a solid fence. 

Comment: Overshadowing by fences, roof overhangs and changes in level have been taken 
into consideration. The sites will continue to be affected by the design regardless of the fences 
and roof overhangs of the proposal. 

In areas undergoing change, the impact on what is likely to be built on adjoining sites should be 
considered as well as existing development. 

Comment: The area is low density residential, consisting of predominately one and two storey 
dwellings. While it can be expected that with change dwellings on the street may increase from 
one to two storeys, the proposed subdivision of the existing sites will result in an increase of 
dwellings which will be further impacted by overshadowing. 

 

7O – Swimming Pools 

Control Proposed Complies 

7O.2 General Requirements 

C1 Development must comply with the 

maximum site coverage requirements 
of the relevant Parts of the DCP. 

Note: Swimming pools are included 

within ‘site coverage’ calculations and 
are not included as ‘landscaped area’. 

House 02 has a site coverage of 

121.3sqm/50% of the site area which 
complies with the maximum requirement.  

Y 

C4 A Geotechnical report is required 
where the site is located in a 

groundwater exclusion zone. 

The site is located within a groundwater 
exclusion zone however a geotechnical 

report was not provided. 

No 

C7 Swimming pools and spa pools are 
to be located at the rear of properties 
and not within the front setback. 

The proposed swimming pool is located 
within the rear yard of House 02. 

Y 

C8 The following minimum setbacks 

are required for swimming pools and 
spas (refer to Figure 1): 

(i) 1m from side boundaries;  

The proposed swimming pool incorporates 

a minimum side boundary setback of 1m. 

Y 
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Part 8- Botany Character Precinct 

The site is located within the R2 Low Density Residential Zone of the Botany Precinct on the 
eastern side of Queen between Morgan Street to the north and Hambly Street to the south. 
Refer to the table below which addresses each point regarding the ‘Desired Future Character’ 
for Botany. 

 

 

(ii) In cases where a proposed pool 
adjoins a habitable room of a 
neighbouring dwelling, a setback 

greater than 1.5 metres may be 
required by Council in order to protect 
the amenity of residents; and  

(iii) Setbacks are required to 
accommodate existing trees including 
their root systems, as well as trees on 

adjoining properties. 

C13 Direct sightlines into neighbouring 
residential properties must be reduced. 

Direct sightlines into the neighbouring 
residential property are unlikely. 

Y 

C14 All swimming pool safety fences 
and requirements for spas must comply 

with the relevant Acts, Regulations and 
Australian Standards. 

Pool fence details were not provided. No – 
Insufficient 

information 

C15 Swimming pools are to be 
orientated to the northern aspect of the 

site to maintain a sufficient level of solar 
access or incorporate energy efficient 
heating systems if the swimming pool is 

to be heated (e.g. solar heating 
systems connected to the roof of the 
dwelling) 

The proposed swimming pool will receive 
an adequate amount of northerly solar 

access. 

Y 

C21 A rainwater tank must be installed 

to ensure that the pool / spa can be 
filled up without the need to rely on 
potable water supplies. The tank 

capacity must comply with Table 1. 

Rainwater tank provisions have not been 

specified. 

No – 

Insufficient 
information 

Control Proposed Complies 

Function and Diversity 

 Enhance the public domain and 
streetscapes within the Precinct. 

 Development should: 

 promote neighbourhood amenity and 
enhance pedestrian comfort; 

 encourage site layout and building 

styles and designs that promote 
commonality and a visual 

The proposed development will 

not enhance the streetscape of 
Queen Street as the 
subdivision pattern proposed is 

inconsistent with the 
surrounding layout. The 
proposal will lack a positive 

relationships with dwellings 
along the street as it does not 
complement the existing 

development patterns, posing 

No – Refer 

to Note 1 – 
FSR 

Variation & 

Note 2 – 
Subdivision 

Pattern 
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 As such the proposal is unsuitable for the site and inconsistent with the desired future character 
of the Botany Precinct pursuant to Botany Bay Development Control Plan, Part 8 – Character 
Precincts.  

 relationship with the surrounding built 
form and dwelling styles; 

 encourage dwelling styles that maintain 

and complement existing development 
patterns; 

encourage a strong landscape and 

vegetation theme within both the public 
and private domain; 

issues with subdivision, 
setbacks and inappropriate 
density. 

Form, Massing, Scale and Streetscape 

 Encourage development to follow the 
topography of the land. 

 Maintain and enhance low density 

residential accommodation in the form of 
detached/attached dwellings with a 
maximum height of 2 storeys in the 

remainder of the Precinct. 

 Promote site access and parking facilities 
that do not dominate the streetscape. 

 Encourage new development or alterations 
and additions to existing development to 
complement the height and architectural 

style found in the immediate vicinity, 
particularly where there is an established 
character. 

 Maintain roof forms to reflect the 
characteristics of the prevailing designs 
within the street. 

Queen Street has quite an 

established character in that 
the subdivision pattern and lot 
widths of each site is relatively 

the consistent. Each dwelling 
along the street is also 
consistent incorporating 0.9m 

side setbacks.  

The proposal does not 
contribute to the streetscape or 

complement the existing 
character of the dwellings in the 
immediate vicinity of the 

development, largely due to the 
inconsistency of the propose 
subdivision pattern.  

While the development 
respects the topography of the 
land and maintains the 

predominant roof forms in the 
street, the subdivision and 
subsequent increase in density 

on the site is considered 
inappropriate in the context of 
Queen Street. 

No – Refer 

to Note 2 – 
Subdivision 

Pattern 

Setbacks 

 Retain front setbacks which are consistent 
within a street and promote landscaping to 
soften the built form.  

 Retain side setbacks, where they are 
consistent within a street 

The front setbacks are 

consistent within the street. 

The proposed side setbacks 
will not be consistent with the 

existing side setbacks of 
buildings along the street 
(0.9m). 

No – Refer 

to Part 
4A.2.8 

Building 

Setbacks 

Landscaping 

 Encourage landscaping within the front and 
side setback to soften the built form 
particularly in high density terrace, unit and 

residential flat buildings. 

 Promote landscaping in rear private open 
space areas to provide privacy to adjoining 

properties.  

 Maintain street trees. 

Landscaping has been 

proposed within the front, side 
rear setbacks. 

The existing street trees are to 

be maintained. 

Yes 
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S.4.15(1)(a)(iv) - Provisions of regulations 
 
The proposed development is inconsistent with the relevant provisions of the Environmental 
Planning and Assessment Regulation 2000. 
 

S.4.15(1)(b) - Likely Impacts of Development 
 
As outlined in the assessment above, the proposed development will have significant adverse 
environmental, social or economic impacts in the locality. 
 

S.4.15(1)(c) - Suitability of the site 
 

The site is located within a 20-25 ANEF contour and is affected by aircraft noise. An acoustic 
report was not provided despite the development resulting in an increase in the number of 
dwellings and people affected by aircraft noise therefore preventing an accurate assessment of 
the proposal. 

The subject site is also located within the groundwater exclusion zone, however a geotechnical 
report was not provided. 

Accordingly, it is considered that the site is not suitable to accommodate the development as 
insufficient information has been provided to enable an accurate assessment of the proposal. 

 

S.4.15(1)(d) - Public Submissions 
 
In accordance with Part 2 of the Botany Bay Development Control Plan 2013 – Notification and 
Advertising the development application was notified to surrounding property owners for a 14 
day period from 20 September 2018 to 5 October 2018. Seven (7) submissions were received 
and the specific concerns that were raised, are addressed below and within the relevant sections 
of this report: 

 

Subdivision 

 Retain and preserve the rectilinear grid 
pattern within the Precinct 

The proposed subdivision 
pattern does not comply. The 
rectilinear grid pattern will not 

be retained or persevered for 
proposed lots with House 01 
and House 02. 

No – Refer 
to Note 2 – 
Subdivision 

Pattern 

Solar Access 

 Encourage buildings to maximise solar 
access to surrounding residential properties 
and to public and private open spaces. 

 Preserve solar access to adjoining 
properties. 

The proposed development will 

not maximise solar access to 
surrounding residential 
properties. Solar access will be 

reduced to the adjoining 
southern property at 7 Queen 
Street. 

No – Refer 

to Note 4 – 
Solar 

Access 

Traffic and Access 

 Encourage new development to have a 

minimal impact on traffic flow and demand 
for on street parking spaces. 

 Encourage development to provide 

adequate on-site parking to assist in 
reducing traffic congestion on local road 
networks. 

The proposal’s driveways will 
result in a decrease in on street 

parking spaces. 

No – Refer 
to Part 3A – 

Car Parking 
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 Car Parking 

 
Submitter’s Comments: The submissions raised concerns regarding the loss and 
demand of on street car parking considering the development will result in an increase 
of density from two lots to five. Objectors are also concerned that construction vehicles 
will further add to difficulties with parking on the street. 
 
Planner’s Comment: The loss of on-street parking has been addressed in Part 3A – Car 
Parking of this report. Council agrees that loss of on street parking will become an issue 
as a result of the additional proposed driveways. 
 
The use of the street for construction vehicles accessing the site is temporary in nature 
and if an application is considered for approval, Council would impose an appropriate 
condition, requiring hours of construction that will cause minimal nuisance. 
 

 Building Design 

 
Submitter’s Comments: The submissions raised concerns regarding the quality of the 
proposed dwellings. 

 
Planner’s Comment: Council cannot comment on the material and finished quality of the 
proposed dwellings as they have not been yet constructed. However, Council assesses 
development to ensure that the materials, colours and finishes chosen complement the 
streetscape and provide an appropriate aesthetic appearance as assessed in Part 
4A.2.4 Streetscape Presentation and Part 4A.3.1 Materials and Finishes. 
 

 Solar Access 

 
Submitter’s Comments: Concerns were raised that there would be a significant loss of 
sunlight to the northern side of 7 Queen Street. 
 
Planner’s Comment: The solar impacts upon all adjoining properties have been 
addressed in Part 4A.4.3 Solar Access and Note 4 – Solar Access. It was deduced that 
the northern elevation of the property at 7 Queen Street will in fact be adversely impacted 
by the proposal. 
 
 

 Visual Privacy 

 
Submitter’s Comments: Concern was raised regarding the lack of visual privacy due to 
overlooking from the balconies proposed at the rear of House 01 and House 02 towards 
11 Morgan Street. Poor window alignment from the proposed windows along the 
southern elevation of House 05 towards the windows on the northern elevation of 7 
Queen Street were also raised as a concern.  
 
Planner’s Comment: The impacts of visual privacy have been addressed in Part 4A.4.1 
Visual Privacy. The proposed balconies and windows of concern do not propose privacy 
overlooking mitigation strategies and therefore, are not supported by Council. 

 
 Fencing 

 
Submitter’s Comments: Concerns were raised regarding the removal of the rear fence 
between the subject site and 11 Morgan Street. 
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Planner’s Comment: In the case of approval, an appropriate condition is included in the 
consent to ensure that approval is not to be construed as permission to erect any 
structure on or near a boundary contrary to the provisions of the Dividing Fences Act 
unless depicted in the stamped plans. 

 
 Asbestos and Hazardous Material 

 
Submitter’s Comments: Concerns were raised regarding the removal of potential 
asbestos and lead painted materials during demolition. 
 
Planners Comment: In the case of approval, a standard conditions is imposed to ensure 
the safe removal of any hazardous material such as asbestos that may be found during 
the construction process. 
 

 Subdivision Pattern & Streetscape Presentation  

 
Submitter’s Comments: A number of the submissions raised concerns regarding the 
proposed subdivision pattern, highlighting that the proposal will subsequently impact 
upon parking, overcrowding, and streetscape consistency issues. The objectors are 
concerned that the terraced building typology will not complement a street of 
predominately ‘freestanding houses’. 
 
Planners Comment: The subdivision pattern and subsequent impact on streetscape 
presentation is not supported by Council, as is assessed in Note 2 – Subdivision Pattern 
and Part 4A.2.4 Streetscape Presentation. 
 

 
The proposed issues raised within the submissions have been summarised in the relevant 
sections in the report above. Council agrees with the submissions received and recommends 
refusal based on the concerns raised. 

 

 

S.4.15(1)(e) - Public interest 

 
It is considered that granting approval to the proposed development will have significant adverse 

impact on the public interest. 

 

Section 7.11 Contributions 
 
The proposed development would generate Section 7.11 Contributions however as the proposal 
is recommended for refusal, the contributions have not been calculated. 
 
Conclusion 

 
 
6. Development Application No. 2018/1169 was lodged on 14 September 2018 seeking 
consent for the demolition of existing structures, Torrens Title subdivision into five (5) lots, 
construction of two (2) semi-detached dwellings, three (3) attached dwellings, swimming pool 
and two (2) cabanas at 3-5 Queen Street, Botany. 
7.  
8. The proposal has been assessed in accordance with Section 4.15 of the Environmental 
Planning and Assessment Act. The non-compliances as listed above relating to the BBLEP 
2013 and the BBDCP 2013 have not been addressed and it is considered that the proposed 
development is not suitable for this site. The applicant seeks greater density and unsuitable 
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subdivision pattern for the site which will result in an inappropriate bulk and scale that does 
not integrate into the streetscape character that is desired for the area. Furthermore, parking 
and vehicular access issues as well as overshadowing, stormwater, aircraft noise, and visual 
privacy pose as quite significant concerns as a result of this development. 
9.  
10. The development application has been the subject of seven (7) submissions which 
raised concerns relating to subdivision pattern, streetscape presentation, parking, visual 
privacy, and overshadowing. The issues raised as part of this application have been 
addressed throughout the report. Therefore the proposed development is recommended for 
refusal subject to the reasons of refusal in the attached schedule.  
_______________________________________________________________________ 
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