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MEETING NOTICE 
 

A meeting of the 

Bayside Local Planning Panel 

will be held in the Committee Room, Botany Town Hall 

Corner of Edward Street and Botany Road, Botany  

on Tuesday 11 September 2018 at 6:00 pm. 

 
 

ON-SITE INSPECTIONS 
 

On-site inspection/s will precede the meeting. 
 
 

AGENDA 

1 ACKNOWLEDGEMENT OF TRADITIONAL OWNERS 

Bayside Council respects the traditional custodians of the land, and elders past and 
present, on which this meeting takes place, and acknowledges the Gadigal and 
Bidjigal Clans of the Eora Nation. 

2 APOLOGIES  

3 DISCLOSURES OF INTEREST 

4 MINUTES OF PREVIOUS MEETINGS 

4.1 Minutes of the Bayside Local Planning Panel Meeting - 28 August 2018 3  

5 REPORTS – PLANNING PROPOSALS 

Nil  

6 REPORTS – DEVELOPMENT APPLICATIONS 

6.1 DA-2017/558 - DA-2017/558 - 24 Oswell Street, Rockdale ................... 11 

6.2 F18/404 - DA-2016/1155/3 - 671-683 Gardeners Road, Mascot ........... 92 

6.3 F18/404 - DA-2016/117/5 - 671-683 Gardeners Road, Mascot ........... 126 

6.4 SF18/1595 - DA-2017/1085 - 49 George Street, Eastlakes ................. 192 

6.5 DA-2017/224/B - DA-2017/224/B - 206 Rocky Point, Kogarah; 152-200 
Rocky Point Road, Kogarah ................................................................ 264 
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6.6 DA-2016/296/C - DA-2016/296/C - 7-13 Willis Street Wolli Creek ....... 348 

6.7 SF18/1668 - DA-2013/197/4 - 40-54 Baxter Road, Mascot ................. 403 

6.8 SF18/1844 - DA-2017/1185 - 256 Coward Street, Mascot .................. 457   
 
 

Members of the public, who have requested to speak at the meeting, will be invited to 
address the Panel by the Chaiperson. 

 
The meeting will be video recorded and live streamed to the community via Council’s 
Facebook page. 
 
 
Meredith Wallace 
General Manager 
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Item No 4.1 

Subject Minutes of the Bayside Local Planning Panel Meeting - 28 August 
2018 

Report by Bruce Cooke, Acting Manager Governance & Risk  

File SC17/815 
  

 

Recommendation 
 
That the Minutes of the Bayside Local Planning Panel meeting held on 28 August 2018 be 
confirmed as a true record of proceedings. 
 
 
 

Present 
 

Jan Murrell, Chairperson and Independent Specialist Member 
Robert Montgomery, Independent Specialist Member 
Helen Deegan, Independent Specialist Member 
Christopher Middlemiss, Community Representative 
 

Also Present 
 

Luis Melim, Manager Development Services 
Bruce Cooke, Acting Manager Governance & Risk 
Josh Ford, Coordinator Statutory Planning 
Ben Latta, Coordinator Development Assessment 
Christopher Mackey, Coordinator Development Assessment 
Andrew Ison, Senior Development Assessment Planner 
Eric Alessi, Development Assessment Planner 
Brendon Clendenning, Creative Planning Solutions Pty Limited 
Ian Vong, IT Technical Support Officer 
Anne Suann, Governance Officer 
 

 
 
The Chairperson opened the meeting in the Committee Room, Botany Town Hall, corner of 
Edward Street and Botany Road, Botany at 6.00 pm. 
 
 

1 Acknowledgement of Traditional Owners 
 

The Chairperson affirmed that Bayside Council respects the traditional custodians of 
the land, elders past and present and future leaders, on which this meeting takes 
place, and acknowledges the Gadigal and Bidjigal Clans of the Eora Nation. 

 
 

2 Apologies 
 

There were no apologies received.  
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3 Disclosures of Interest 
 

There were no disclosures of interest, as confirmed in the signed Declaration of 
Interest forms.  

 
 

4 Minutes of Previous Meetings 
 
 

4.1 Minutes of the Bayside Local Planning Panel Meeting - 14 August 
2018 

 
Decision 
 
That the Minutes of the Bayside Local Planning Panel meeting held on 14 August 
2018 be confirmed as a true record of proceedings. 

 
 

4.2 Minutes of the Bayside Local Planning Panel Meeting - 21 August 
2018 

 
Decision 
 
That the Minutes of the Bayside Local Planning Panel meeting held on 21 August 
2018 be confirmed as a true record of proceedings. 

  
 

5 Reports – Planning Proposals 
 
 

5.1 Planning Proposal 8 Princess Street, Brighton-Le-Sands 
 
An on-site inspection took place at the property earlier in the day. 

 
Recommendation to Council 
 
1 That Bayside Local Planning Panel recommends to Council that, pursuant to 

section 3.34 of the Environmental Planning & Assessment Act 1979 (EPAA), the 
draft Planning Proposal for land known as 8 Princess Street, Brighton-Le-Sands 
be submitted to the Department of Planning & Environment (DPE) for a Gateway 
determination. 
 

2 That Bayside Local Planning Panel recommends to Council that, should a 
Gateway determination be issued, a further report be presented to Council 
following the public exhibition period to demonstrate compliance with the 
Gateway determination and to provide details of any submissions received 
throughout that process. 
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Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Panel Reason 
 
The Panel is satisfied that, with the benefit of having reviewed the assessment report 
for the existing development approved for the site, this does not change the 
circumstances.  The Panel’s position remains the same as previously indicated: that 
is, it recommends to the Council that it may proceed with the planning proposal. 

  
 

6 Reports – Development Applications 
 
 

6.1 SF18/1824 - DA-2016/150/04 - 42 Church Avenue, Mascot 
 
An on-site inspection took place at the property earlier in the day. 
 
Mr Walter Gordon was available to speak to the application. 

 
Determination 
 
That the Section 4.55(1A) application for removal of Condition 144 relating to ongoing 
maintenance is APPROVED. 
 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Reason for Determination 
 
The Panel considers the request is appropriate and is of the view that the approval 
should not condition maintenance of Council-owned land in the circumstances of this 
particular case. 
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6.2 SF18/1783 - DA-2016/150/05 - 42 Church Avenue Mascot 
 
An on-site inspection took place at the property earlier in the day. 
 
Mr Walter Gordon was available to speak to the application. 

 
Determination 
 
That the Section 4.55(1A) application to modify Development Consent No. 2016/150 
to modify the approved mixed use development regarding car parking, GFA and unit 
mix at 42 Church Avenue Mascot, is APPROVED subject to the following: 
 
a amend Condition No. 1 to reflect the updated plans; 
 
b amend Condition Nos. 67 to reflect the updated car parking rates; 
 
c add Condition No. 111A to tie in the unit mix, car parking and FSR approved in 

DA-2017/1166 and DA2017/1238; and 
 
d amend Condition No. 152 to reflect the subject application.  
 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Reason for Determination 
 
Council is to issue a consolidated consent to ensure the development that is built is 
consistent with the orginal application and all approved modifications. 

 
 

6.3 SF18/1792 - DA-16/143/06 - 130-150 Bunnerong Road Eastgardens 
 
An on-site inspection took place at the property earlier in the day. 
 
The following person spoke: 
 

 Mr Walter Gordon from Meriton spoke for the officer’s recommendation. 

 
Determination 
 
1 That the Section 4.55(1A) Application to modify Development Consent No. DA-

16/143 at UB5E of 130-150 Bunnerong Road, Eastgardens, is APPROVED by 
the Bayside Local Planning Panel subject to the following: 
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a amend Condition No. 66 for the period that Council contains the tree 
preservation bond from 24 months to 6 months from the relevant 
Occupation Certificate; 

 
b amend Condition No. 93(d) as follows: 

 
On Bunnerong Road, adjacent to the development, the road shall be 
upgraded in accordance with RMS specifications.  Approval of RMS is 
required prior to commencing any works within the road reserve. 

 
c amend Condition No. 112 to refer to this Section 4.55(1A) Application. 

 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Reason for Determination 
 
 The request to reduce the tree preservation bond period from 24 to 6 months is 

considered reasonable. 
 

 In relation to Condition 93(d) the applicant has provided evidence of approval by 
RMS for the works within the Bunnerong Road reserve. 

 
 

6.4 SF18/1794 - DA-16/143/07 - 130-150 Bunnerong Road, Eastgardens 
 
An on-site inspection took place at the property earlier in the day. 
 
Mr Walter Gordon was available to speak to the application. 

 
Determination 
 
That the Section 4.55(1A) Modification Application to modify Development Consent 
No. 16/143 to amend Condition Nos. 1, 61 and 64 at UB5E of 130-150 Bunnerong 
Road, Eastgardens, is APPROVED subject to the following: 
 

a amend Condition No. 1 to refer to the updated Arborist Report prepared by Tree 
Wise Men; 
 

b amend Condition No. 61 to reflect the updated arborist report and the updated 
identification of the trees on the site; 

 
c amend Condition No. 64 which relates to the detailed construction 

documentation to reflect the updated arborist report; 
 
d amend Condition No. 112 to refer to this Section 4.55(1A) Application. 
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Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
 
Reason for Determination 
 
With the amended arborist’s report the Panel is satisfied that the amended conditions 
reflect the details provided in that report. 

 
 

6.5 SF18/1785 - DA-2015/216/08 - 1-5 Kent Road, Mascot 
 
An on-site inspection took place at the property earlier in the day. 
 
Mr Walter Gordon was available to speak to the application. 

 
Determination 
 

That the Section 4.55(1A) application for the amendment to Condition 88 relating to 
timing of land dedication is APPROVED subject to the following: 
 
a Amend Condition 88 to change the timing of the dedication to being prior to the 

issue of the Occupation Certificate for the final building under DA-2015/216 at 
1- 5 Kent Road, Mascot. 

 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Reason for Determination 
 
The Panel agrees that it is reasonable to amend Condition 88 to allow for a variation to 
the timing of land dedication. 
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6.6 DA-2017/139 - 142 Queen Victoria Street, Bexley 
 
An on-site inspection took place at the property earlier in the day. 
 
The following people spoke: 

 Mr Jeff Mead, town planner from Planning Ingenuity, spoke for the officer’s 
recommendation. 

 Mr Nicholas Lycenko, registered architect, was available to speak to the 
application. 

 Mr William Karavelas, applicant, was available to speak to the application. 

 
Determination 
 
1 That Development Application DA-2017/139 for construction of a four (4) storey 

residential flat building development, comprising 7 residential units, basement 
parking, and demolition of existing structures at 205-207 142 Queen Victoria 
Street, Bexley, is APPROVED pursuant to Section 4.16(1)(b) of the 
Environmental Planning and Assessment Act 1979, subject to conditions. 

 
2 That the objectors be notified of the Bayside Local Planning Panel’s decision. 
 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
Reason for Determination 
 
The applicant has provided appropriate responses to the matters raised by the 
previous Panel, resulting in a better design resolution for the site. 

 
 

6.7 DA-2017/517 - 1B Park Road, Sans Souci (Alternatively known as 
368 Rocky Point Road, Sans Souci) 

 
An on-site inspection took place at the property earlier in the day. 
 
The following person spoke: 
 

 Mr Jeff Mead, town planner from Planning Ingenuity, spoke to the application and 
responded to the Panel’s questions. 
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Determination 
 
1 That this item be deferred to allow the applicant to submit Clause 4.6 requests 

for variations to the FSR and height for the amended plans  and to clearly 
demonstrate the differences in what a compliant scheme would provide for in 
terms of overshadowing and FSR. 
 

2 That the above information is to be provided to the Council to allow assessment 
and, if necessary, re-notification within two weeks and for the matter to be 
referred back to the Panel in a timely manner. 

 

Name For Against 

Jan Murrell ☒ ☐ 

Robert Montgomery ☒ ☐ 

Helen Deegan ☒ ☐ 

Christopher Middlemiss ☒ ☐ 
 

 
 
Reason for Deferral 
 
The Panel considers the applicant should be given the opportunity to submit amended 
Clause 4.6 variations to demonstrate that compliance is unnecessary, in particular with 
respect to overshadowing resulting from a complying development as opposed to the 
proposal in the amended plans. 

  
 
 
 
 

The Chairperson closed the meeting at 6:45 pm. 
 
 
 
 
 
Jan Murrell 
Chairperson 
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Item No 6.1 

Application Type Development Application 

Application No DA-2017/558 

Lodgement Date 07/11/2017 

Property DA-2017/558 - 24 Oswell Street, Rockdale 

Ward Rockdale 

Owner Mrs W Hijazi & Mr H Jouni  

Applicant Space 0.618:1 

Proposal Demolition of existing structures and construction of a two 
storey detached dual occupancy including roof top terraces, 
basement level parking, front side fences and Torrens Title 
Subdivision from one lot into two lots. 

No. of Submissions Thirty-four (34) submissions from thirty-one (31) objectors 
have been received by Council. 

Cost of Development $725,000 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 

A. That Development Application DA-2017/558 for the demolition of existing structures and 

construction of a two storey detached dual occupancy including roof top terraces, 
basement level parking, front side fences and Torrens Title Subdivision from one lot into 
two lots, be REFUSED pursuant to Section 4.16(1)(b) of the Environmental Planning and 
Assessment act 1979 for the following reasons: 

1. Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental 
Planning and Assessment Act 1979, the proposed development does not 
satisfy the following requirements of Rockdale Local Environmental Plan 
2011: 

a) Clause 2.3 Zone objectives and Land Use Table – the proposed 
development is not consistent with the objectives for the R2 Low 
Density Residential Zone in which the development is proposed to be 
carried out. 

b) Clause 4.1 Minimum subdivision lot size – the site area does not 
achieve the minimum subdivision lot size for dual occupancy 
development. 

c) Clause 4.4 Floor space ratio – the floor space ratio of the proposed 
development exceeds the maximum floor space ratio shown for the 
land on the Floor Space Ratio Map. 

d) Clause 4.6 – The applicant’s written request to justify the contravention 
of clause 4.1 of the Rockdale Local Environmental Plan 2011 has been 
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considered, however the consent authority is not satisfied that the 
applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3) of clause 4.6. 

Further, the consent authority is not satisfied that the proposed 
development will be in the public interest because it is inconsistent with 
the objectives of clause 4.1 and also the objectives of the R2 Low 
Density Residential Zone in which the development is proposed to be 
carried out. 

As such, pursuant to clause 4.6(4) of the Rockdale Local 
Environmental Plan 2011, development consent must not be granted 
for the development. 

e) Clause 4.6 – The applicant has not provided a written request that 
seeks to justify the contravention of the development standard under 
clause 4.4 of the Rockdale Local Environmental Plan 2011. Pursuant 
to clause 4.6(3) of the Rockdale Local Environmental Plan 2011 
development consent must not be granted for the development. 

2. The proposed development is unsatisfactory, pursuant to the provisions of 
Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 
1979, as it does not comply with the following objectives and provisions of 
Rockdale Development Control Plan 2011:  

a) Part 4.1.1 Views and Vistas – Due to the topography of the local area, 
the proposal is in a prominent location. With the removal of street 
trees, site vegetation and a non-compliant floor space ratio, the design 
does not appropriately respond to the prominence of the site. 

b) Part 4.1.7 Tree Preservation – The proposed development will result 
in the removal of two (2) street trees on the Holland Avenue frontage, 
and a large tree within the front setback to Oswell Street. The design 
of the proposed development has not adequately ensured the 
retention of significant trees. 

c) Part 4.1.9 Lot size and Minimum Site Frontage – With a site area of 
694.5sqm, the site fails to achieve compliance with the minimum 
700sqm site area control for dual occupancy development. 

d) Part 4.2 Streetscape – Streetscape character – The use of a flat roof 
design in a local area characterised by pitched roofs fails to ensure a 
cohesive streetscape. 

e) Part 4.2 Sandstone Walling, Rock Outcrops and Kerbing – the 
proposal includes excavation of a sandstone wall/rock outcrop on 
Holland Avenue where alternative access could be obtained via 
Oswell Street where the current vehicle access to the site is located. 

f) Part 4.3.2 Private Open Space – The large roof top terraces on both 
dwellings give rise to unreasonable overlooking opportunities to 
adjoining property, and also impacts on acoustic amenity. The private 
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open space area for Dwelling 1 will not receive adequate solar access 
at ground level, and the dwelling only achieves compliance overall by 
virtue of the oversized roof top terraces – see Part 4.4.2 Solar Access. 

g) Part 5.1 Building Design – The proposed design and architectural style 
of the development fails to appropriately interpret and respond to the 
positive characteristics of the locality, including the dominant patterns, 
textures and compositions of buildings. 

3. Having regard to the proposed development’s non-compliances with the 
above-mentioned development standards of the Rockdale Local 
Environmental Plan 2011, as well as the development controls under the 
Rockdale Development Control Plan 2011, pursuant to the provisions of 
Section 4.15(1)(b) of the Environmental Planning and Assessment Act 
1979, the proposed development will have an unacceptable impact on the 
natural and built environment. 

4. Pursuant to the provisions of Section 4.15(1)(c) of the Environmental 
Planning and Assessment Act 1979, the proposed development is not 
suitable for the site. 

5. Having regard to the reasons noted above, pursuant to the provisions of 
Section 4.15(1)(d) and Section 4.15(1)(e) of the Environmental Planning 
and Assessment Act 1979, approval of the development application is not 
in the public interest. 

B. The objectors be advised of the decision of the Panel. 
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Architectural Plan ⇩   
3 Amended Landscape Plan ⇩   
4 Survey Plan ⇩   
5 Statement of Environmental Effects ⇩   
6 Clause 4.6 Submission ⇩    
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BAYSIDE COUNCIL 

Planning Assessment Report 

Application Details 
 

Application Number: DA-2017/558 

Date of Receipt: 7 November 2017 

Property: 24 Oswell Street, Rockdale NSW 2216 

Owner: Mrs Wafaa Hijazi and Mr Haithem Jouni 

Applicant: Space 0.618:1 

Proposal: Demolition of existing structures and construction of a two 

storey detached dual occupancy including roof top terraces, 

basement level parking, front side fences and Torrens Title 

Subdivision from one lot into two lots 

Recommendation: Refusal 

No. of Submissions: Thirty-four (34) submissions from thirty-one (31) objectors 

have been received by Council.  

Author: Ben Tesoriero - Creative Planning Solutions Pty Limited 

Date of Report: 4 September 2018 
 

 
Key Issues 

 
 Minimum lot size – The subject site does not achieve the minimum lot size (in 

terms of area) for subdivision of a dual occupancy development under clause 4.1 
of the Rockdale Local Environmental Plan 2011. Similarly, the subject site does 
not achieve the minimum site area for a dual occupancy development under Part 
4.1.9 of the Rockdale Development Control Plan 2011. 

 

 Clause 4.6 written request – The clause 4.6 written request submitted by the 
applicant does not adequately address why it is unreasonable or unnecessary to 
enforce strict compliance with the development standard under clause 4.1. 
Furthermore, no environmental planning grounds to justify the variation to the 
development standard in the circumstances of the case have been presented by 
the applicant in their written request. 

 
The proposed development is not considered to be in the public interest as it is 
inconsistent with the objectives of clause 4.1 and also the objectives of the R2 Low 
Density Residential Zone in which the development is proposed to be carried out. 
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As such, pursuant to clause 4.6(4) of the Rockdale Local Environmental Plan 2011, 
development consent must not be granted for the development. 

 

 Floor space ratio – The proposed development exceeds the maximum floor space 
ratio prescribed for the site under clause 4.4 of the Rockdale Local Environmental 
Plan 2011. No clause 4.6 written request has been submitted in support of the 
variation, and as per clause 4.6(3) of the Rockdale Local Environmental Plan 2011 
development consent must not be granted for the development. 

 

 Rockdale Development Control Plan non-compliances – The proposed 
development cannot be supported on the basis of the following non-compliances 
with the relevant provisions of the Rockdale Development Control Plan 2011: 
 

- Part 4.1.1 Views and Vistas – Due to the topography of the local area, the 
proposal is in a prominent location. With the removal of street trees, site 
vegetation and a non-compliant floor space ratio, the design does not 
appropriately respond to the prominence of the site. 

- Part 4.1.7 Tree Preservation – The proposed development will result in the 
removal of two (2) street trees on the Holland Avenue frontage, and a large 
tree within the front setback to Oswell Street. The design of the proposed 
development has not adequately ensured the retention of significant trees. 

- Part 4.1.9 Lot size and Minimum Site Frontage – With a site area of 
694.5sqm, the site fails to achieve compliance with the minimum 700sqm 
site area control for dual occupancy development. 

- Part 4.2 Streetscape – Streetscape character – The proposal’s use of a flat 
roof design in a local area characterised by pitched roofs fails to ensure a 
cohesive streetscape. 

- Part 4.2 Sandstone Walling, Rock Outcrops and Kerbing – the proposal 
includes excavation of a sandstone wall/rock outcrop on Holland Avenue 
where alternative access could be obtained via Oswell Street where the 
current vehicle access to the site is located. 

- Part 4.3.2 Private Open Space – The large roof top terraces on both 
dwellings give rise to unreasonable overlooking opportunities to adjoining 
property, and also impacts on acoustic amenity. The private open space area 
for Dwelling 1 will not receive adequate solar access at ground level, and the 
dwelling only achieves compliance overall by virtue of the oversized roof top 
terraces – see Part 4.4.2 Solar Access. 

- Part 5.1 Building Design – The proposed design and architectural style of the 
development fails to appropriately interpret and respond to the positive 
characteristics of the locality, including the dominant patterns, textures and 
compositions of buildings. 

 Submissions – Thirty-four (34) responses were received from thirty-one (31) 
objectors. 
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Recommendation 
 

A. That Development Application DA-2017/558 for the demolition of existing 

structures and construction of a two storey detached dual occupancy including 

roof top terraces, basement level parking, front side fences and Torrens Title 

Subdivision from one lot into two lots, be REFUSED pursuant to Section 4.16(1)(b) 

of the Environmental Planning and Assessment act 1979 for the following reasons: 

 
1. Pursuant to the provisions of Section 4.15(1)(a)(i) of the Environmental 

Planning and Assessment Act 1979, the proposed development does not 
satisfy the following requirements of Rockdale Local Environmental Plan 
2011: 

a) Clause 2.3 Zone objectives and Land Use Table – the proposed 
development is not consistent with the objectives for the R2 Low Density 
Residential Zone in which the development is proposed to be carried 
out. 

b) Clause 4.1 Minimum subdivision lot size – the site area does not achieve 
the minimum subdivision lot size for dual occupancy development. 

c) Clause 4.4 Floor space ratio – the floor space ratio of the proposed 
development exceeds the maximum floor space ratio shown for the land 
on the Floor Space Ratio Map. 

d) Clause 4.6 – The applicant’s written request to justify the contravention 
of clause 4.1 of the Rockdale Local Environmental Plan 2011 has been 
considered, however the consent authority is not satisfied that the 
applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3) of clause 4.6. 

Further, the consent authority is not satisfied that the proposed 
development will be in the public interest because it is inconsistent with 
the objectives of clause 4.1 and also the objectives of the R2 Low 
Density Residential Zone in which the development is proposed to be 
carried out. 

As such, pursuant to clause 4.6(4) of the Rockdale Local Environmental 
Plan 2011, development consent must not be granted for the 
development. 

e) Clause 4.6 – The applicant has not provided a written request that seeks 
to justify the contravention of the development standard under clause 
4.4 of the Rockdale Local Environmental Plan 2011. Pursuant to clause 
4.6(3) of the Rockdale Local Environmental Plan 2011 development 
consent must not be granted for the development. 

2. The proposed development is unsatisfactory, pursuant to the provisions of 
Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 
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1979, as it does not comply with the following objectives and provisions of 
Rockdale Development Control Plan 2011:  

a) Part 4.1.1 Views and Vistas – Due to the topography of the local area, 
the proposal is in a prominent location. With the removal of street trees, 
site vegetation and a non-compliant floor space ratio, the design does 
not appropriately respond to the prominence of the site. 

b) Part 4.1.7 Tree Preservation – The proposed development will result in 
the removal of two (2) street trees on the Holland Avenue frontage, and 
a large tree within the front setback to Oswell Street. The design of the 
proposed development has not adequately ensured the retention of 
significant trees. 

c) Part 4.1.9 Lot size and Minimum Site Frontage – With a site area of 
694.5sqm, the site fails to achieve compliance with the minimum 
700sqm site area control for dual occupancy development. 

d) Part 4.2 Streetscape – Streetscape character – The use of a flat roof 
design in a local area characterised by pitched roofs fails to ensure a 
cohesive streetscape. 

e) Part 4.2 Sandstone Walling, Rock Outcrops and Kerbing – the proposal 
includes excavation of a sandstone wall/rock outcrop on Holland 
Avenue where alternative access could be obtained via Oswell Street 
where the current vehicle access to the site is located. 

f) Part 4.3.2 Private Open Space – The large roof top terraces on both 
dwellings give rise to unreasonable overlooking opportunities to 
adjoining property, and also impacts on acoustic amenity. The private 
open space area for Dwelling 1 will not receive adequate solar access 
at ground level, and the dwelling only achieves compliance overall by 
virtue of the oversized roof top terraces – see Part 4.4.2 Solar Access. 

g) Part 5.1 Building Design – The proposed design and architectural style 
of the development fails to appropriately interpret and respond to the 
positive characteristics of the locality, including the dominant patterns, 
textures and compositions of buildings. 

3. Having regard to the proposed development’s non-compliances with the 
above-mentioned development standards of the Rockdale Local 
Environmental Plan 2011, as well as the development controls under the 
Rockdale Development Control Plan 2011, pursuant to the provisions of 
Section 4.15(1)(b) of the Environmental Planning and Assessment Act 
1979, the proposed development will have an unacceptable impact on the 
natural and built environment. 

4. Pursuant to the provisions of Section 4.15(1)(c) of the Environmental 
Planning and Assessment Act 1979, the proposed development is not 
suitable for the site. 
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5. Having regard to the reasons noted above, pursuant to the provisions of 
Section 4.15(1)(d) and Section 4.15(1)(e) of the Environmental Planning 
and Assessment Act 1979, approval of the development application is not 
in the public interest. 

B. The objectors be advised of the decision of the Panel. 

 

Background 
 

Site History 
 

A review of subject site’s development history using Council’s online development 

application search returned the following results:  

 

 On 11 July 2017, DA-2017/183 (construction detached dual occupancy 

development) was refused by the Bayside Local Planning Panel for the following 

reasons: 

 

1. Non-compliance with Rockdale Local Environmental Plan 2011 with regard to 

the following provisions, and as such failure to satisfy Section 79C(1)(a)(i) of 

the Environmental Planning & Assessment Act 1979: 

 

 The objectives of the R2 Low Density Residential zone;  

 Clause 4.1 (Minimum subdivision lot size);  

 Clause 4.3 (Height of building); and 

 Clause 4.4 (Floor space ratio).  

 

2. The proposed development is unsatisfactory, pursuant to the provisions of 

Section 79C(1)(a)(iii) of the Environmental Planning and Assessment Act 1979, 

as it does not comply with the objectives and provisions of Rockdale 

Development Control Plan 2011 including: 

 

 Part 4.1 (Site Planning);  

 Part 4.2 (Streetscape and Site Context);  

 Part 4.3 (Landscape Planning and Design);  

 Part 4.4 (Sustainable Building Design); and  

 Part 5.1 (Low and Medium Density Residential).  

 

3. Section 79C(1)(a)(iv) The applicant has failed to provide Council with the all 

requested information outlined within Council’s letter dated 7 February 2017, 
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as requested in accordance with Section 54 of the Environmental Planning and 

Assessment Regulation 2000. 

 

4. Pursuant to the provisions of Section 79C(1)(b) of the Environmental Planning 

and Assessment Act 1979, the proposed development is likely to create 

unacceptable impacts to the surrounding development and the locality in the 

following regards:  

 
a. Likely impact of the development on the built environment is poorly 

considered and unacceptable.  

b. Likely impact of the development on the privacy of adjoining neighbours 

is unacceptable.  

c. Likely impact of the development on the internal amenity of the future 

residents is unacceptable.  

 

5. Pursuant to the provisions of Section 79C(1)(d) of the Environmental Planning 

and Assessment Act 1979, the proposal has not adequately considered the 

concerns raised in the public submissions received against the development.  

 
6. Having regard to the previous reasons noted above and the number of 

submissions received by Council against the proposed development, pursuant 

to the provisions of Section 79C(1)(e) of the Environmental Planning and 

Assessment Act 1979, approval of the development application is not in the 

public interest as it does not satisfy the objectives of the local planning 

instruments, being the RLEP 2011 and RDCP 2011, and will result in 

unacceptable impacts on the built environment. 

 

 On 15 September 2017 a Section 82A Review of Determination (No. S82-2017/9) 

was lodged in relation to DA-2017/183. 

 

 On 7 November 2017, S82-2017/9 was withdrawn by the applicant as a review of 

determination (previously Section 82A Review) could not be undertaken on 

development applications determined by a local planning panel.  

 

Note, the Act has since been amended to allow applications determined by a local 

planning panel to be reviewed.  

 

 On 7 November 2017, the subject development application, DA-2017/588 was 

lodged with Council. 
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Development Application History 
 

The history of the subject application (DA-2017/588), after being lodged on 7 

November 2017 is summarised as follows: 

 

 On 9 November 2017, the application was notified to adjoining land owners and 

publicly exhibited on Council’s website for two weeks. In total thirty-four (34) 

responses were received from thirty-one (31) objectors. The issues raised in the 

submissions are summarised below: 

 

o The proposed subdivision does not reflect and reinforce the predominant 

subdivision pattern in the area; 

o The building height and FSR are not compliant with the development 

standards under LEP2011; 

o The proposal does not satisfy the provisions under Part 4 of the RDCP2011 

having regard to site planning, streetscape and site context, landscape 
planning and design, sustainable building design, nor does it satisfy the 
controls relating to low and medium density residential development under 
Part 5.1 of the RDCP2011; 

o The proposal will result in unacceptable impacts on surrounding 

development, including the privacy of neighbours, and the internal amenity 
of future residents; 

o Damage to the sandstone rock wall on the Holland Avenue frontage is not 

supported; 

o Overshadowing impacts of the proposed development on adjoining property 

and also poor internal solar access; 

o The proposal will result in unacceptable view loss; 

o The proposed materials and finishes are out of character with the local area; 

o The development is Inconsistent with the objectives of the R2 Low Density 

Residential zone under the RLEP2011; and 

o Traffic and parking impacts of the proposal, including that Holland Avenue 

to too narrow to accommodate additional vehicles. Access to the property 
should be maintained to Oswell Street. 

 

 On 5 February 2017, an additional information request letter was sent to the 

applicant. The letter raised the following issues that needed to be addressed within 

the application: 

 

o View and vistas: Part 4.1.1 of the Rockdale Development Control Plan 

(RDCP) 2011 prescribes that ‘Development on highly visible sites is to 

complement the character of the area’.  The proposed development is 

considered to become a highly visible element within the Holland Avenue 

streetscape, particularly when noting the reduced setback to the Holland 
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Avenue frontage, location of massing, and significant excavation into the 

rock face of the Holland Avenue frontage.  In this regard, the development 

has not demonstrated that sufficient regard to ensure the appearance of 

development at highly visible sites complements the existing character of 

the area and its skyline. An opportunity was provided for the applicant to 

consider design changes that better fit the visibility of the site and character 

of the local area. 

 

o Streetscape impacts: Development control 4 section 4.2 (streetscape) of 

the RDCP 2011 outlines that building design, use of materials, roof pitch 

and architectural features and styles must have regard to those of 

surrounding buildings to ensure a cohesive streetscape. Furthering this 

control, development control 17 of section 5.1 (Building design) requires 

attention to be given to the roof as an important architectural element in the 

street which can provide continuity and character. The proposal was 

considered to result in a significant contrast to the building design and roof 

elements present in the existing streetscape of Oswell St and that of Holland 

Ave. Particularly noting the proposal’s use of contemporary architectural 

features such as a flat roof, large rooftop terrace, and use of modern 

materials such as glazing, rendered brick, and factory coloured aluminium 

panels. In this regard, the development had not demonstrated that sufficient 

regard to the existing streetscape had been incorporated into the design of 

the proposal.  An opportunity was provided for the applicant to consider 

design changes that better respond to the positive character of the 

streetscape, as demonstrated through the use of roof continuity and 

materials. 

 

o Holland Ave streetscape - rock outcrop façade: Development control 29 

of Section 4.2 (Streetscape) of the RDCP2011 outlines that the excavation 

of sandstone or rock outcrop for the purpose of providing a garage is not 

permitted where: the rocky outcrop forms a significant part of the 

streetscape and character of the locality, or where adequate on street 

parking is available, or where alternative access to a site is available.  It is 

acknowledged that the proposal seeks to excavate the rock façade on the 

Holland Ave streetscape for use of basement garage.  In order to satisfy 

development control 29, the proposal must firstly demonstrate that viable 

alternative access to both proposed dwellings is not available from Oswell 

Street before the excavation of the rock outcrop for the purpose of a garage 

will be considered.  Secondly, the design and construction of the proposal 

had not adequately considered the importance of the rock outcrop, being an 

integral part of the streetscape character. In this regard, should viable 

access from Oswell Street not be shown, it was recommended that the 

design and construction of the proposal be amended to better integrate the 

proposed basement car park into the rock façade. As guided by 
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development control 30 of the same section, the design and construction of 

the garage entry was to utilise sandstone, stone coloured mortar and a 

recessive coloured door. 

 

o Height discrepancy; Clause 4.3(2) restricts the maximum height of 

buildings on the subject site to 8.5m.  An assessment of the submitted 

survey plan and proposed ridge level height of the rooftop terrace access 

lobby suggest that Dwelling 1 will exhibit a height of 8.56m (RL 48.9 – RL 

40.34).  It is noted that a height verification statement, prepared by J.P Bates 

& Inwood Pty Ltd (dated 12/07/17) has been submitted with the application. 

The letter states that ‘no part of the ground and first floor of the proposed 

residence extends above the 8.5 metre height plane’, however, it is the 

lobby access to the proposed rooftop terrace that exceeds the 8.5 metre 

height plane.  In this regard, the applicant was advised that the proposal will 

need to be modified in order to comply with the height of building 

development standard of clause 4.3, or a written request pursuant to clause 

4.6 needed to be submitted for Council’s consideration.  The applicant was 

advised that the height exceedance was indicative of development that has 

had insufficient regard to site topography and features.  

 

o Minimum lot size: Clause 4.1(3) of the Rockdale Local Environmental Plan 

2011 (LEP2011) restricts the minimum lot size for the subdivision on which 

there is an existing dual occupancy, or a dual occupancy proposed to 350m2 

for each resulting lot, and each resulting lot will have one (1) dwelling on it. 

The proposal provides for a lot size of 346.19m2 for proposed lot 700, and 

a lot size of 348.46m2 for proposed lot 701. It is noted that a written request 

pursuant to clause 4.6 of the LEP2011 accompanies the application.  

However, with consideration to the non-compliances and deficiencies 

outlined above, the proposal was considered to not appropriately 

demonstrate that compliance with the development standard is 

unreasonable or unnecessary, particularly noting the nonconformity with the 

objectives of clause 4.1 and the R2 Low Density Residential zone of the 

RLEP 2011. 

 

o Landscape plan is inconsistent with Site Plan: The submitted Landscape 

Plan, prepared by Outliers Design Studio (LA-001, dated 26/03/17), is not 

consistent with the submitted Site Plan, prepared by Space 0.618:1 (1-01, 

dated 08/17). The proposed driveway locations differ which has 

consequential impacts on the existing street trees of Holland Avenue.  The 

submitted plans were required to be made consistent.  

 

o Access way widths; The Rockdale Technical Specifications outline that for 

dual occupancy developments the maximum boundary width of an access 

driveway is 3m and separated by 6m along the kerb.  In this regard, the 
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proposal should be amended to ensure both access driveways are a 

maximum 3m wide at the boundary. 

 

o BASIX Certificate: The submitted BASIX Certificate (No. 759666M) was 

not valid as it was out-of-date. To be valid, a BASIX Certificate must be 

lodged within 3 months of the date of issue. Refer to clause 2A of schedule 

1 of the Environmental Planning Assessment Regulation 2000. Should 

items 1 – 7 outlined above be adequately addressed, a revised and valid 

BASIX Certificate was to be submitted to Council. Note. The BASIX energy 

targets and thermal comfort stringency changed on 1 July 2017.  

 

o Public submissions: The subject DA was notified to surrounding 

properties in accordance with the provisions of the RDCP 2011. In response 

numerous submissions objecting to the proposed development have been 

received. It is noted that pursuant to the purposes of Section 4.15(1)(d) of 

the Act, Council must take into consideration any submissions made in 

relation to the DA. The applicant was therefore given the opportunity to 

provide a response to these issues raised. 

 

 On 19 March 2018, the applicant submitted amended architectural plans, a revised 

BASIX Certificate, and additional commentary justifying the proposals impact on 

the streetscape. The amended architectural plans incorporated the following 

changes: 

 

o Reduction in overall height (150mm), achieved by reducing the Level 1 and 

Level 2 slab and ceiling thickness. The development now complies with the 

building height development standard. 

o Reduction in overall GFA, achieved by excluding A/C unit and associated 

lobby area on rooftop level. Nonetheless, development continues to be non-

compliant - 352sqm (by the calculation of the applicant’s own architect), 

which is an exceedance of the FSR development standard by 4.75sqm. 

o Introduction of face brick, cladding, and stone on both street facades.  

 

In addition to the amended plans and BASIX Certificate, the architect provided 

further commentary on the proposal’s impact on the streetscape and provided 

examples of flat roof forms along Holland Avenue and Oswell Street including the 

recently approved dwelling at 3 Holland Avenue and recently constructed dwelling 

at 10 Oswell Street. 

 

Note: The dwelling house at 10 Oswell Street constitutes unauthorised building 
works and has been the subject of an Order. A building certificate application to 
regularise the unauthorised works has not yet been determined by Bayside 
Council. As such, although the dwelling appears as a flat roof style building from 
the street, the dwelling house is not considered to be a building design within the 
local area that should be looked upon as a good planning precedent. 
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 On 6 April 2018 the new Low Rise Medium Density Housing Code was published 

which from 6 July 2018 will allow one and two storey dual occupancies, manor 

houses and terraces to be carried out as complying development in certain areas 

within New South Wales. Under the Code dual occupancies can be carried out as 

complying development on lots as small as 400m2. 

 

 On 16 April 2018, the applicant submitted an amended landscape plan.  

 

 At the Bayside Council meeting of 13 June 2018 Council voted in support of writing 

to the Minister for Planning & Environment to seek a 12 month moratorium of the 

commencement of State Environmental Planning Policy (Exempt and Complying 

Development Codes) Amendment (Low Rise Medium Density Housing) 2017 to 

allow Council time to fully explore impacts as part of the LEP and DCP Review, 

with a report outlining the findings of the review and recommendations being tabled 

at or before the June 2019 Council meeting. 

 

 On the 6 July 2018, the Low Rise Medium Density Housing Code commenced for 

many councils in NSW, however the Department of Planning and Environment 

deferred the commencement of the Code for the Bayside Council local government 

area until 1 July 2019. 

 

The assessment undertaken in this report is based on the amended architectural plans 

received on 19 March 2018 and amended landscape plan received on 16 April 2018. 

 
 

Proposal 

 
Council is in receipt of development application DA-2017/588 at 24 Oswell Street, 
Rockdale, which seeks consent for the demolition of existing structures and 
construction of a two storey detached dual occupancy including roof top terraces, 
basement level parking, front and side fences, and Torrens Title Subdivision from one 
lot into two lots 
 
In detail, the development application seeks consent for the following works: 
 
Dwelling 1 – corner of Oswell Street and Holland Avenue 
 
Garage Floor Level – RL37.0 
A two-car garage is located beneath the Ground Floor of Dwelling 1. Storage areas 
are also provided on this level. Vehicular access to this garage is via Holland Avenue, 
with an internal staircase leading up to the ground floor of the dwelling. 
 
Ground Floor – RL40.0 
The Ground Floor of Dwelling 1 will include pedestrian access from Oswell Street. The 
front porch and entry opens into an open-plan room comprising of a kitchen (with walk-
in pantry), lounge and dining room. Also on the ground floor is a study, powder room, 
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laundry, a staircase leading to the basement garage, and a separate staircase leading 
to the first floor of the dwelling.  
 
Adjacent to the kitchen and lounge room, to the south, are sliding doors which open 
out onto a paved alfresco area with BBQ, and a turf area beyond. 
 
First Floor – RL43.4 
The First Floor of Dwelling 1 comprises of four bedrooms, a retreat area, and a 
bathroom. The master bedroom also includes a walk-in-robe, an en-suite bathroom, 
and a wraparound balcony that adjoins the southern and eastern side of the building. 
 
Roof Terrace – RL46.45 
A roof top terrace is proposed for Dwelling 1 which is accessed via the dwelling’s 
internal staircase. This roof terrace is setback from the building edge, and has an open 
area of around 54m2, and an enclosed access area of approximately 2m2. A 1.7m high 
privacy screen is proposed on the western boundary of the rooftop area. The roof of 
the staircase onto the rooftop terrace reaches a height of RL48.75. 
 
 
Dwelling 2 – fronting Holland Avenue 
 
Garage Floor Level – RL36.6 
A two-car garage is located beneath the Ground Floor of Dwelling 2. A storage area 
is also provided on this level. Vehicular access to this garage is via Holland Avenue, 
with an internal staircase leading up to the ground floor of the dwelling. 
 
Ground Floor – RL39.6 
The Ground Floor of Dwelling 2 will include pedestrian access via stairs from Holland 
Avenue. The front porch and entry opens into an open-plan room comprising of a 
kitchen, lounge and dining room. Also on the ground floor is a study, powder room, 
laundry, and a staircase leading to the first floor or basement of the dwelling.  
 
Adjacent to the kitchen are sliding doors which open out onto a paved alfresco area 
with a turf area beyond. 
 
A large paved patio area is also located within the northern portion of this allotment, 
within the front setback to Holland Avenue. A smaller paved area with a clothesline is 
located adjacent to the laundry within the rear setback of the dwelling. 
 
First Floor – RL43.1 
The First Floor of Dwelling 1 comprises of four bedrooms, a retreat area, and a 
bathroom. The master bedroom also includes a walk-in-robe, an en-suite bathroom, 
and a wraparound balcony that adjoins the southern and eastern side of the building. 
 
Roof Terrace – RL46.2 
A roof top terrace is proposed for Dwelling 2 which is accessed via the dwelling’s 
internal staircase. This roof terrace is setback from the building edge, and has an open 
area of around 39m2, and an enclosed access area of approximately 2m2. A 1.7m high 
privacy screen is proposed on the western boundary of the rooftop area. The roof of 
the staircase onto the rooftop terrace reaches a height of RL48.5. 
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Removal of Trees 
 
The proposal seeks the removal the single tree on the subject site which is located 
within the front setback to Oswell Street. This tree is identified as a Canary Island Date 
Palm. 
 
The proposal also requires the removal of two (2) Callistemon street trees within the 
verge of the subject site on the Holland Avenue frontage. The removal of these trees 
is to provide for access to the basement garage from this frontage.  
 
Excavation 
 
The proposal involves excavation up to 3.6m for the proposed below ground garages 
and up to 1.6m for the building footprint. This excavation is into the rocky outcrop off 
Holland Avenue.  

 

 

Site location and context 
 
The subject site is formally known as Lot 14 in Deposited Plan 13153 and has an 
address of 24 Oswell Street, Bexley. The site is rectangular in shape and has a total 
area of 694.5m2.   
 
The site is afforded a dual frontage with a primary frontage of 15.1 metres to Oswell 
Street and a secondary frontage of 45.72m metres to Holland Avenue. Refer to Figure 
1 for an extract of the applicant’s submitted survey plan. 
 

o  
o Figure 1 - Extract of the Site Plan, illustrating dual frontage and allotment shape 

Source: Applicant’s submitted survey plan. 

 

The subject site contains a single-storey rendered brick dwelling house on a stone 
base with a tiled hipped roof. Other improvements on site include a detached fibro 
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garage within the rear yard that is accessed via a driveway along the southern side of 
the dwelling house connecting to Oswell Street. 
 
The subject site is clear of any significant vegetation apart from a Canary Island Date 
Palm located within the front setback (refer to Figure 3). 
 
The subject site is located on a corner allotment. A single Callistemon street tree is 
located within the verge on the primary street frontage (Oswell Street), and five 
Callistemon street trees are located on the verge of the Holland Avenue street 
frontage.  
 

 
o Figure 2 – Image of subject site captured from the street intersection of Oswell Street and Holland 
Avenue. The view is looking south-east towards the site. The existing dwelling house on the subject site is 

identified within the middle of the image. 
Source: Site inspection photograph taken by CPS, dated 6 May 2018 

 

Adjoining the site to the south-western side boundary is a single storey brick dwelling 
house with a tiled roof at 26 Oswell Street (refer Figure 3). 
 
Adjoining the rear boundary to the south-east is a two-storey brick dwelling house with 
a tiled roof located at 1 Holland Avenue (refer to Figure 4). On this site a recent 
development application (DA-2014/78) for the construction of a 1m high masonry 
extension on top of the existing masonry retaining wall at the front boundary line of the 
property was approved. 
 
Adjacent to the north on the opposite side of Oswell Street are a mix of dwelling houses 
and attached dual occupancy developments ranging from one to three-storeys in 
height (refer to Figure 5). 
 
Adjacent to the east on the opposite side of Holland Avenue are dwelling houses 
ranging from one to three-storeys in height (refer to Figure 6). 
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o Figure 3 – Image of the adjoining single storey dwelling house to the south-west of the subject site at 26 Oswell 

Street. 
Source: Site inspection photograph taken by CPS, dated 6 May 2018 

 
o Figure 4 – Image of the adjoining two storey dwelling house to the rear of the subject site at 1 Holland Avenue. 

Source: Site inspection photograph taken by CPS, dated 6 May 2018 
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o  
o Figure 5 – Image of the two / three-storey developments located to the north of the subject site on 

the opposite side of Oswell Street. 
Source: Site inspection photograph taken by CPS, dated 9 January 2017 

 

 
o Figure 6 – Image of the two / three storey dwelling houses located to the east of the subject site on 

the opposite side of Holland Avenue (2 Holland Avenue). 
Source: Site inspection photograph taken by CPS, dated 6 May 2018 

 
The subject site is located within an established low density residential neighbourhood 
that is characterised by mostly dwelling houses (refer to Figure 7). Further to the south 
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of the subject site there are denser forms of residential development including town 
houses and residential flat buildings.  
 

 
o Figure 7– Aerial image of the low density residential neighbourhood. The subject site is  

o highlighted in yellow. 
Source: maps.six.nsw.gov, retrieved on 14 June 2017.  
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Statutory Considerations 
 

Environmental Planning and Assessment Act, 1979 

An assessment of the application has been undertaken pursuant to the provisions of 

the Environmental Planning and Assessment Act, 1979. 
 

Section 4.15(1) - Matters for Consideration - General 
 

Section.4.15(1)(a)(i) - Provisions of Environmental Planning 
Instruments 

The following Environmental Planning Instruments are relevant to this application: 

 

State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004 
In accordance with the BASIX SEPP, any development that contains one or more 
dwellings must be accompanied by a valid BASIX Certificate.   
 
Following Council’s request for additional information, the proposal is now 
accompanied by BASIX Certificate 759666M_02 dated 19 March 2018.  
 
The submitted BASIX certificate illustrates that the development achieves the water, 
thermal comfort and energy targets required by the BASIX SEPP. 
 
In this regard, the proposal satisfies the provision and objectives of this SEPP.  

 
State Environmental Planning Policy No 55 – Remediation of Land  
 
In accordance with clause 7 of SEPP 55, a consent authority must consider whether 
the land is contaminated before providing consent to the carrying out of any 
development on the land.  
 
In accordance with the Planning Guidelines SEPP 55 – Remediation of Land, prepared 
by Department of Urban Affairs and Planning in 1998, the history of land use needs to 
be considered as an indicator of potential contamination. Where there is no reason to 
suspect contamination after acting substantially in accordance with these guidelines, 
the proposal may be processed in the usual way. It is noted that Table 1 on page 12 
of the guidelines provides for a list of activities that is likely to cause contamination.  
 
The guideline further provides for a list of potential contamination indicators, which 
have been considered in this assessment and are addressed as follows: 
 

 Zoning: the subject site is currently zoned for residential purposes, that is R2 Low 
Residential Density, as per the RLEP 2011; 

 Previous zoning: prior to the RLEP 2011 the subject site was also zoned for 
residential purposes, being 2(a) Low Density Residential, pursuant to the RLEP 
2000; 
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 Proposed use: the proposed development seeks to continue using the land for 
residential purposes; 

 Discharge from adjoining land: adjoining properties are similarly zoned for 
residential purposes; 

 Physical evidence of contamination: subject to a desktop review of aerial 
imagery and the site inspection, there is no evidence to suggest that the subject 
site or any adjoining sites have previously been used for commercial, industrial, or 
agricultural activities as detailed in Table 1 of the guidelines; and 

 Environmental Licences or Notices: There are no known clean-up notices or 
licences issued by the Environmental Protection Authority that apply to the site. 

 
Therefore, there is no evidence to suggest that the land is contaminated or in need of 
further land contamination investigation. Accordingly, the subject site is considered to 
have satisfied the provisions of SEPP 55. 
 
 

Rockdale Local Environmental Plan 2011 
The following are the relevant matters from the RLEP 2011 that need to be taken into 
consideration. 

 

Relevant clauses Compliance with 
objectives 

Compliance with 
standard/provision 

2.3 Zone R2 Low Density 
Residential 

Yes  Yes– see discussion 

2.7 Demolition requires consent Yes Yes  - see discussion 

4.1 Minimum Subdivision Size  Yes No - see discussion 

4.3 Height of buildings Yes Yes - see discussion 

4.4 Floor space ratio - Residential 
zones 

Yes No- see discussion 

5.9 Preservation of trees or 
vegetation 

Yes  Yes - see discussion 

5.10 Heritage conservation Yes Yes - see discussion 

6.1 Acid Sulfate Soil - Class 5 Yes  Yes - see discussion 

6.2 Earthworks Yes Yes - see discussion 

6.7 Stormwater Yes Yes  see discussion 

6.12 Essential services Yes Yes  see discussion 
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2.3 Zone R2 Low Density Residential 

 
The subject site is zoned R2 – Low Density Residential under the provisions of the 
RLEP 2011. Within this zone development for the purpose of ‘dual occupancies’ are 
permitted with consent. Pursuant to the Dictionary of the RLEP 2011, a ‘dual 
occupancy’ is defined as follows: 
 

dual occupancy means a dual occupancy (attached) or a dual occupancy 
(detached). 

 

Note. Dual occupancies are a type of residential accommodation—see the 
definition of that term in this Dictionary. 
 
dual occupancy (detached) means 2 detached dwellings on one lot of land, 
but does not include a secondary dwelling. 
 
Note. Dual occupancies (detached) are a type of dual occupancy—see the 
definition of that term in this Dictionary. 

 
The proposed development is defined as ‘dual occupancy (detached)’. Subject to the 
proposed Torrens Tile subdivision of the dual occupancy development, the proposal 
would be best described as two (2) ‘dwelling houses’, each being located on their own 
lot of land. Pursuant to the Dictionary of the RLEP 2011 a ‘dwelling house’ is defined 
as follows: 
 

dwelling house means a building containing only one dwelling. 
 
Note.  Dwelling houses are a type of residential accommodation—see the 
definition of that term in this Dictionary. 

 
Dwelling houses are permitted with development consent within the R2 – Low Density 
Residential zone.  
 
Accordingly, the proposal to construct a dual occupancy development and subsequent 
Torrens Title subdivision resulting in two (2) dwelling houses each located on their own 
lot of land, is permissible with consent in the R2 zone.  
 
The objectives of the R2 – Low Density Residential zone are as follows:  
 

• To provide for the housing needs of the community within a low density 

residential environment. 

• To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 

• To ensure that land uses are carried out in a context and setting that 

minimises any impact on the character and amenity of the area. 

 
As discussed in further detail later in this assessment report, the proposal does not 
achieve compliance with the minimum subdivision lot size development standard 
under clause 4.1 of the RLEP2011. As such, it can be argued the proposal does not 
provide for a dwelling density outcome that complies with the low density residential 
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environment, as established by the development standard under clause 4.1 of the 
RLEP2011. 
 
The proposal will nonetheless provide for the housing needs of the community, by 
virtue of the development being for the purposes of residential accommodation. 
 
The proposal will not impact on the ability for adjoining land to provide facilities or 
services to meet the day to day needs of residents. 
 
It is contended however that the proposal will impact on the character and amenity of 
the local area. See further discussion on the assessment of character under Part 4.2 
of the Rockdale Development Control Plan 2011. 
 
Note: The dwelling house at 10 Oswell Street constitutes unauthorised building works 
and has been the subject of an order. A building certificate application to regularise 
the unauthorised works has not yet been determined by Bayside Council. As such, 
although the dwelling appears as a flat roof style building from the street, the dwelling 
house is not considered to be a building design within the local area that should be 
looked upon as good precedent. 
 
Having regard to the above, the proposal will not achieve consistency with the 
objectives of the R2 zone. 
 
2.7 Demolition requires consent 
 
The proposal seeks approval for the demolition of existing structures on the site. There 
are no objections to the proposed development subject to compliance with AS2601. 
The proposed demolition works can therefore be granted consent subject to conditions 
ensuring compliance with AS2601.s 
 
4.1 Minimum subdivision lot size  
 
Clause 4.1(3B) of the RLEP2011 restricts the minimum lot size for the subdivision on 
which there is an existing dual occupancy or a dual occupancy proposed, to 350m2 for 
each resulting lot.  
 
The proposal seeks to subdivide the proposed dual occupancy development, wherein 
proposed lot 700 will have a lot size of 346.19m2, and proposed lot 701 will have a lot 
size of 348.46m2. Accordingly, the proposal does not comply with development 
standard under clause 4.3 representing a variation of 1.1% for Lot 700, and 0.44% for 
Lot 701. 
 
Clause 4.6(3) of the RLEP2011 provides that development consent must not be 
granted for development that contravenes a development standard unless the consent 
authority has considered a written request from the applicant that seeks to justify the 
contravention of the development standard by demonstrating: 

 
(a)  that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and 
(b)  that there are sufficient environmental planning grounds to justify 

contravening the development standard. 
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Having regard to clause 4.6(3), the applicant has submitted a written request to justify 
the contravention of the development standard which includes reasons why, in the 
opinion of the applicant, strict compliance with the development standard is 
unreasonable or unnecessary in the case of the proposed development. 
 
Notably however, the written request does not provide environmental planning 
grounds to justify contravening the development standard. Only the last sentence of 
the written request which states the development will not result in any detrimental 
environmental impacts. 
 
Having regard to the above, the written request submitted by the applicant does not 
satisfy clause 4.6(3) of the RLEP2011. For this reason, development consent must not 
be granted for development. 
 
Pursuant to clause 4.6(4) of the RLEP2011, development consent must not be granted 
for development that contravenes a development standard unless: 
 

(a)  the consent authority is satisfied that: 
(i)   the applicant’s written request has adequately addressed the matters 

required to be demonstrated by subclause (3), and 
(ii)  the proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the 
objectives for development within the zone in which the development 
is proposed to be carried out, and 

(b)  the concurrence of the Secretary has been obtained. 
 
Regarding clause 4.6(4)(a), the following provides an assessment against each of the 
reasons why the applicant has argued compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case, per clause 4.6(3)(a) 
of the RLEP2011: 
 

 The proposal is generally compliant with the requirements and controls of the 

LEP and DCP with the exception of a minor non-compliance of 4sqm for Lot 700 

and 2sqm for Lot 701 dwelling relating to the minimum lot size requirement which 

equates to approximately 0.99% percent. The proposal complies with the other 

applicable development standards and has not sought to maximise the floor 

space possible on the site. 

 
Assessing Officer Comment: The variation to the minimum subdivision lot size 
standard, when expressed as a percentage, is 1.1% for Lot 700, and 0.44% for 
Lot 701. As such, the applicant’s stated variations are somewhat incorrect. 
 
The applicant’s assertion that the proposal complies with the applicable 
development standards and has not sought to maximise the floor space possible 
on the site is not agreed. This is because the applicant’s plans demonstrate a 
non-compliance with the floor space ratio (FSR) development standard under 
clause 4.4 of the RLEP2011 – see further discussion below. 
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Regarding the RDCP2011, non-compliances with the following controls have 
also been identified: 
 

 Part 4.1.1 Views and Vistas – Due to the topography of the local area, the 
proposal is in a prominent location. With the removal of street trees, site 
vegetation and a non-compliant floor space ratio, the design does not 
appropriately respond to the prominence of the site. 

 Part 4.1.7 Tree Preservation – The proposed development will result in 
the removal of two (2) street trees on the Holland Avenue frontage, and a 
large tree within the front setback to Oswell Street. The design of the 
proposed development has not adequately ensured the retention of 
significant trees. 

 Part 4.1.9 Lot size and Minimum Site Frontage – With a site area of 
694.5sqm, the site fails to achieve compliance with the minimum 700sqm 
site area control for dual occupancy development. 

 Part 4.2 Streetscape – Streetscape character – The use of a flat roof 
design proposed in a local area characterised by pitched roofs fails to 
ensure a cohesive streetscape. 

 Part 4.2 Sandstone Walling, Rock Outcrops and Kerbing – the proposal 
includes excavation of a sandstone wall/rock outcrop on Holland Avenue 
where alternative access could be obtained via Oswell Street where the 
current vehicle access to the site is located. 

 Part 4.3.2 Private Open Space – The large roof top terraces on both 
dwellings dual occupancy development give rise to unreasonable 
overlooking opportunities to adjoining property, and also impacts on 
acoustic amenity. 

 Part 5.1 Building Design – The proposed design and architectural style of 
the development fails to appropriately interpret and respond to the positive 
characteristics of the locality, including the dominant patterns, textures 
and compositions of buildings. 

Having regard to the above, it is evident the proposal is not compliant with the 
RLEP2011 and RDCP2011, but rather includes other fundamental compliance 
issues which remain unresolved. 

 

 The proposal has minimal impact on the adjoining properties in terms of privacy, 

amenity and shadow impacts with the site enjoying a north-south orientation. 

 
Assessing Officer Comment: Privacy impacts will arise from the roof top 
terraces, both in terms of visual privacy and also acoustic privacy owing largely 
to the size of the roof top terraces and the opportunity for these spaces to be 
used for entertaining purposes rather than passive outdoor recreation. 
 
The ground and first floor of the dwellings do not provide overlooking 
opportunities to adjoining properties. The windows on the western elevation, 
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which adjoin neighbouring property at 26 Oswell Street, and the windows of the 
first-floor windows adjoining the southern property (2 Holland Avenue) include 
sill heights of 1.6m.    
 
In terms of overshadowing, the adjoining development will continue to receive 
the minimum solar access required by the RDCP 2011, being a minimum of 3 
hours to 50% of private open space area between hours of 9am and 3pm during 
mid-winter. It could however be argued that a development that complied with 
the FSR development standard that was located on an allotment that met the 
minimum lot size requirements would result in marginally less overshadowing of 
adjoining property. 

 

 The proposed subdivision is in keeping with the existing subdivision pattern along 

Oswell Street and Holland Avenue having similar allotment sizes to what is being 

proposed. 

 
Assessing Officer Comment: Allotments within Holland Avenue have a lot size 
of at least 400m2 or greater. With the exception of two smaller allotments at the 
corner of Oswell Street and Wolli Creek Road, allotments within the visual 
catchment of the subject site on Oswell Street generally have an area of 400m2 
or greater. 
 
The proposal will introduce two (2) new allotments to the local area that have an 
area of 346.19m2 and 348.46m2. 
 
Having regard to the above, it is not agreed that the proposed will result in 
allotment sizes similar to the existing subdivision pattern along Oswell Street and 
Wolli Creek Road. 

 

 The proposed variation will not detract from the streetscape of Oswell Street and 

Holland Avenue and will not impact on the bulk and scale of the development 

from the street or the adjoining dwellings at the rear. 

 
Assessing Officer Comment: The proposal includes a design which is 
considered to detract from the streetscape by virtue of its flat roof design, 
excavation of the sandstone rock wall to Holland Avenue, loss of street tree 
vegetation on Holland Avenue, selection of glass balustrade finishes to Holland 
Avenue, and overlooking and acoustic impacts that will be created from the large 
roof top terraces. 
 
The proposal also includes a gross floor area which exceeds the maximum 
permitted under the provisions of the RLEP2011. As such, the notion that the 
building includes a bulk and scale that will not impact on the street or adjoining 
dwellings is difficult to support. It is argued a building that did comply with the 
development standards would have a lesser visual impact on the streetscape.  
 

 The proposal has been designed to ensure that each dwelling is of a sufficient 

size to serve its intended purpose and usage. The proposal demonstrates 
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compliance with the landscape, private open space and required car parking 

areas. 

 
Assessing Officer Comment: The proposal achieves compliance with the car 
parking requirements. Regarding private open space however, it is noted the 
large roof top terraces of the dual occupancy development are afforded with 
unreasonable overlooking opportunities to the adjoining property. As a result the 
proposal does not achieve compliance with the private open space development 
controls under Part 4.3.2 of the RDCP2011. 
 
The proposal will also result in an unsympathetic landscape presentation to 
Holland Avenue by virtue of the glass balustrading included on top of the 
sandstone rock walls. Landscape implication also occurs as a result of the loss 
of two street trees, and the removal of the large tree within the Oswell Street 
setback. Due to the topography of the local area the site is in a prominent location 
within the streetscape. The loss of vegetation will mean the proposed non-
compliant building envelope will be more dominant in the street as there is a 
reduction in screening vegetation. 
 

 The proposed shortfall of 6sqm is a minor variation to the overall requirement 

and will not compromise the internal amenity of the development. 

 
Assessing Officer Comment: The 5.35m2 variation to the development 
standard is minor only so far as its numeric value. However it is not agreed that 
the proposed variation is minor in terms of the resultant impacts from the building 
design for the reasons already raised above. With regard to internal amenity, the 
submitted shadow diagrams illustrate that the ground floor POS area of Dwelling 
1, where the clothes line is proposed to be located, will receive less the required 
amount of direct sunlight in mid-winter. The proposal therefore relies on the 
rooftop terrace to ensure the dwelling is afforded with more than 3 hours of 
sunlight to more than 50% of the POS. 

 
However given the 54m2 rooftop terrace for Dwelling 1 has been assessed as 
having an excessive area which gives rise to visual and acoustic privacy impacts, 
the appropriateness of this space being relied upon to achieve compliant solar 
access is questioned. Should the development be recommended for approval, a 
condition of consent would likely be recommended to reduce the size of the 
rooftop terrace area to 24m2. In this case, the amount of compliant solar access 
to the private open space area of Dwelling 1, as a percentage, would be reduced 
to less than 50% and not comply with the provisions of the RDCP2011. 
 
Having regard to the above, it is not agreed that the shortfall in site area will not 
compromise internal amenity. A larger site, may enable for area being afforded 
as private open space to improve the level of solar access compliance. 

4.3 Height of buildings 
 
Clause 4.3 restricts the maximum height of buildings on the subject site to 8.5 metres.  
 
The proposal provides for a height of 8.41m (RL/TOW: 48.75 – EGL 40.34) at the point 
of the covered stairwell access to the rooftop terrace for Dwelling 1.  
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Accordingly, the amended proposal now complies with clause 4.3.  
 
4.4 Floor space ratio - Residential zones 
 
Clause 4.4 restricts the subject site to a maximum floor space ratio (FSR) of 0.5:1. 
 
In accordance with the submitted floor plans prepared by Space 0.618:1, the proposed 
FSR of the dual occupancy development is non-compliant at 0.51:1, which equates to 
a gross floor area (GFA) exceedance of 7.27m2. 
 
Furthermore, the resulting FSR of the proposed dwelling houses when subdivided in 
accordance with the proposed draft subdivision plan also fails to comply with the FSR 
standard. Dwelling 1 would exhibit an FSR of 0.512:1 and Dwelling 2 would exhibit an 
FSR of 0.508:1. 
 
Pursuant to clause 4.6(3) of the RLEP2011, development consent must not be granted 
for development that contravenes a development standard unless the consent 
authority has considered a written request from the applicant that seeks to justify the 
contravention of the development standard. For this reason alone, development 
consent cannot be granted to DA-2017/558. 
 
5.9 Preservation of trees or vegetation 
 
Clause 5.9 requires consent or a permit to be obtained before removing, injuring or 
destroying any vegetation.  
 
The proposal seeks the removal of one (1) tree within the front setback to Oswell 
Street. This tree is identified as a Canary Island Date Palm. 
 
The proposal will require the removal of two (2) Callistemon street trees that are within 
the Holland Avenue, to enable the provision of vehicular access to the basement 
garage. 
 
Council’s Tree Management Officer has reviewed the proposal and makes the 
following comments: 
 

 Existing site trees may be removed. Adequate replacement planting is proposed in 
the landscape works with eight semi mature trees proposed. 

 Two Callistemon street trees at the side of the site in Holland Avenue will be 
removed by Council on payment of the relevant fees. There is no opportunity for 
replacement street trees. 

 All other street trees are to be retained and protected. 
 
In this regard, the removal of the proposed trees is considered acceptable subject to 
compliance with the proposed landscape plan.  
 
5.10 Heritage conservation 
 
The subject site does not contain any Heritage listed items, pursuant to the RLEP 2011 
Heritage Map – Sheet HER_003.  



Bayside Local Planning Panel 11/09/2018 

 

Item 6.1 – Attachment 1 41 
 

 
The nearest heritage listed items to the subject site is Gardiner Park, located 130m 
west, and “Wilga” (dwelling), which is located 130m to the north-west. Due to the 
physical separation distance the proposal is not considered to unduly impact the 
heritage value of these heritage items.  
 
6.1 Acid Sulfate Soil - Class 5 
 
In accordance with the RLEP 2011 Acid Sulfate Soils Map – Sheet ASS_003, the 
subject site is identified as (potentially) containing Class 5 Acid Sulfate Soils (ASS).  
 
For any works within 500 metres of adjacent Class 1, 2, 3 or 4 land that is below 5 
metres Australian Height Datum and by which the water table is likely to be lowered 
below 1 metre Australian Height Datum on adjacent Class 1, 2, 3 or 4 land, an acid 
sulfate soils management plan is required. 
 
The subject site is not located within 500 metres of land identified as containing Class 
1, 2, 3, or 4 ASS. In this regard, the provisions of clause 6.1 do not need to be 
considered any further. 
 
6.2 Earthworks 
 
The proposal seeks consent for earthworks associated to the construction of 
basement parking.  
 
Excavation for the garages is required to maximum depths of approximately 3.4m, 
located on the Holland Ave street frontage. The excavation will be predominantly in 
rock. Lesser excavations of 1.0m to 1.7m depth are required at the uphill (western) 
side of each dwelling for benching to the future rear ground levels. 
 
A Geotechnical Assessment Report, prepared by Davies Geotechnical was submitted 
in response to Council’s additional information request. The report concluded that the 
proposed development is considered feasible, subject to the engineering design and 
recommendations of the report.  
 
In this regard, the objectives of clause 6.2 can be satisfied subject to compliance with 
the recommendations of the Geotechnical Assessment Report. 
 
6.7 Stormwater 
 
Council’s Development Engineer has reviewed the proposed stormwater management 
solution accompanying the proposed development and provides no objection subject 
to recommended conditions of consent. 
 
6.12 Essential Services 
 
With reference to the existing use of the site, it is noted that connection to essential 
services are already available. Additional conditions have been incorporated in the 
draft Notice of Determination requiring consultation with relevant utility providers in 
regards to any specific requirements for the provision of services on the site. 
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Section.4.15(1)(a)(ii) - Provisions of any Draft EPI's 
 
No draft environmental planning instruments have been identified as being applicable 
to the proposed development. 
 

 

Section.4.15(1)(a)(iii) - Provisions of any Development Control Plan 
 
The following Development Control Plan is relevant to this application: 

 

Rockdale Development Control Plan 2011 
 
The application is subject to RDCP 2011. A compliance table for the proposed 
development is provided below. Detailed discussions are provided for non-complying 
aspects of the proposal in respect to the RDCP 2011. 

 

Relevant Parts of the RDCP 2011 Compliance with 
objectives 

Compliance with 
standard/provision 

4.1.1 Views and Vista No No – see discussion  

4.1.2 Heritage Conservation Yes Yes 

4.1.3 Water Management Yes Yes 

4.1.4 Soil Management Yes Yes 

4.1.5 Contaminated Land Yes Yes 

4.1.7 Tree Preservation  No No – see discussion 

4.1.9 Lot size and Site Consolidation - 
isolated sites 

No No – see discussion 

4.2 Streetscape - Site Context  No No – see discussion 

4.2 Streetscape – Building Design  No No – see discussion 

4.2 Streetscape – Rock outcrop No No – see discussion 

4.3.1 Open Space and Landscape 
Design 

Yes Yes – see discussion 

4.3.2 Private Open Space – Impact on 
neighbouring private open space  

No No – see discussion 

4.4.2 Solar Access No No – see discussion 

4.4.5 Visual privacy No No – see discussion 
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Relevant Parts of the RDCP 2011 Compliance with 
objectives 

Compliance with 
standard/provision 

4.5.2 Social Equity - Equitable Access Yes Yes 

4.6 Parking Rates - Other Uses Yes Yes 

4.6 Car Park Location and Design Yes Yes 

4.6 Basement Parking - General Yes Yes 

4.6 Driveway Widths Yes Yes 

4.6 Design of Loading Facilities Yes Yes 

5.1 Setbacks Yes Yes 

5.1 Building Design  No No – see discussion 

 
 
Part 4.1.1 – Views and Vistas 
 
Control 3 of Part 4.1.1 outlines that development on highly visible sites, such as 
ridgelines, must be carefully designed so that it complements the character of the area 
and its ridgeline.  
 
The subject site is located in a visually prominent spot within the context of the local 
area, specifically when viewing from the lower parts of Holland Avenue. Refer to 
Figures 10 and 11 for street view images.  
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o Figure 9 - Image from southern end of Holland Avenue looking north towards the subject site. 

(Source: Site Image taken on 6 May 2018, as adapted) 
 

 
o Figure 10 - Image from western side of Oswell Street looking east towards the Subject Site. 

(Source: Google streetview image, as adapted) 
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As illustrated in Figure 9, the existing dwelling is not readily perceptible from the public 
domain as it is concealed by the existing mature Callistemon street trees, particularly 
from the Holland Avenue streetscape. 
 
The scale of the proposed development on the subject site with the removal of two (2) 
of the five (5) street trees and integration of the development into the sandstone 
outcrop on Holland Avenue will increase the prominence of the site in the local area.  
 
This prominence is somewhat exacerbated through the following attributes of the 
proposal: 
 

 Non-compliant site area to accommodate dual occupancy subdivision under 
the clause 4.1 of the RLEP2011. 

 Non-compliant site area to accommodate a dual occupancy development 
under Control 4.1.9 of the RDCP2011. 

 Non-compliant FSR when having regard to the development standard under 
clause 4.4 of the RLEP2011. 

 The proposal includes a flat roof design in an area that is characterised by 
pitched roof forms. 

 As mentioned, the loss of street trees and site vegetation will reduce the 
level of vegetation screening for new buildings on the land. 

 Despite the controls within the RDCP2011 which seek to protect sandstone 
outcrops, the proposal will include excavation to the sandstone outcrop on 
Holland Avenue. The visual impact of this on Holland Avenue will be 
exacerbated due to the proposed removal of two street trees. 

 
The proposed building form, although increased in scale when compared to the 
existing dwelling, will have a reasonable impact on views enjoyed in the local area. 
The property at 26 Oswell Street will lose part of the western view of the roofscape of 
the dwellings in Banksia. 
 
A brief assessment of the view impact has been undertaken in accordance with the 
four-step assessment of the ‘view sharing’ planning principle as established in 
Tenacity Consulting v Warringah [2004] NSWLEC 140: 
 

 Step 1: Assessment of views to be affected: 
The views in question are of the roofscape of the dwellings in Banksia. The view is 
enabled by the natural topography of the local area.  
 

 Step 2: Location views are obtained from the property: 
The views are not available from the entire property but limited to portions of the 
rear yard of adjoining properties. The view can only be enjoyed while standing in 
the rear yard as the boundary fence blocks the view from seated positions.  
 

 Step 3: Extent of impact: 
The extent of impact on those views as a result of the development are moderate, 
due to development of the rear setback of the subject site across where the view is 
enjoyed. 
 

 Step 4: Reasonableness of proposal: 
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The reasonableness of any view loss must be considered with regard to the 
proposal’s ability to comply with the relevant planning controls. In this regard, it is 
noted that the proposal is to occur on an allotment which does not meet the 
minimum lot size requirements of the RLEP2011 and RDCP2011. Furthermore, the 
proposal includes a non-compliant FSR. A compliant site and building may result 
in reduced view impacts, however the improvement would be minimal given the 
minor nature of the minimum lot size and FSR non-compliances. 
 

Having regard to the above, the proposal is considered to respond poorly to the Views 
and Vistas control under Part 4.1.1 of the RDCP2011. 
 
Part 4.1.9 – Lot size and Minimum Site Frontage  
 
Control 1 of Part 4.1.9 outlines that a lot on which dual occupancy development is 
proposed must exhibit a minimum lot size of 700m2 and a minimum frontage of 15m.  
 
The subject site has a total site are of 694.5m2 and a frontage of 15.1m to Oswell 
Street and 45.7m Holland Avenue. Accordingly, the subject site represents a variation 
of 5.5m2 to the minimum lot area controls of the RDCP 2011.  
 
The non-compliance with the minimum lot area for a dual occupancy development 
under the RDCP2011 is in line with the minimum subdivision development standard 
under clause 4.1 of the RLEP2011. As demonstrated earlier in this assessment report, 
the applicant’s clause 4.6 written request to vary the minimum lot size development 
standard has not been supported. 
 
Part 4.2 Streetscape – Site Context 
 
Development Control 1 of Part 4.2 outlines that development must respond and 
sensitively relate to the broader urban context, including topography block patterns 
and subdivision, street alignments, landscape, views and patterns of development 
within the area’ 
 
The broader urban context has been considered in this report and is described in the 
urban context analysis provided in Attachment 2. 
 
The proposal has been found to provide an inappropriate relationship to the urban 
context, as demonstrated by the following:  

 

 Proposal does not support the envisaged urban scale as guided by the local 
planning controls and objectives by virtue of the non-compliances with 
development standards and development controls identified within this 
assessment report -  i.e. clause 4.1 and clause 4.4 of the RLEP2011. 

 As mentioned, the proposal will introduce lot sizes less than the minimum 
requirements under the RLEP2011, and also present these allotments in a layout 
which is inconsistent with the prevailing pattern of Holland Avenue and Oswell 
Street – particularly when considering the resultant lot areas and positioning of the 
buildings on the allotments in the context of other buildings in the street.  

 The proposal will see the loss of two street trees on the Holland Avenue frontage, 
and a tree within the front setback of the Oswell Street frontage. The loss of this 
vegetation is an important consideration in the context of the site’s prominent 
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location, non-compliant site and building size, and sandstone rock wall excavation 
to Holland Avenue. 

 With the proposal’s flat roof, the development does not relate to the streetscape 
character which is dominated by pitched roofs. 

 The commencement Low Rise Medium Density Housing Code has been deferred 
for the Bayside local government area, and as a result there is no certainty that the 
complying development provisions that would otherwise permit a dual occupancy 
development on the site will come into force – particularly given the report to the 
Bayside Council meeting on 13 June 2018 by Council’s Strategic Planner which 
indicates Council’s intention to fully explore the impacts of the Code as part of the 
LEP and DCP Review. 

 
When considering the proposal in light of the planning principle ‘compatibility with 
context’ established in Project Venture v Pittwater Council [2005] NSWLEC 191 at 
paragraphs 22-33, it is noted that compatibility within the urban context does not mean 
‘sameness’ with surrounding buildings. Instead development must be capable of 
existing together in harmony with surrounding buildings. To test whether a proposal is 
compatible with its context the court case refers to two (2) questions that should be 
asked: 
 
1. Are the proposal’s physical impacts on surrounding development acceptable? (The 

physical impacts include constraints on the development potential of surrounding 
sites) 
 

2. Is the proposal’s appearance in harmony with the buildings around it and the 
character of the street? 

 
The proposal’s physical impacts on surrounding development are considered 
acceptable, as discussed in this report and summarised in the following: 
 

 Overshadowing: The proposal complies with the RDCP2011 overshadowing 
development controls. The impact of overshadowing resulting from the proposal, 
during the winter solstice, is limited to early morning where a shadow is cast over 
the side boundary of the adjoining development at 26 Oswell Street. The remainder 
of the day the shadow is cast over the subject site or Holland Avenue. 
 
Despite the above, it is noted that a compliant site and FSR would likely result in a 
built form outcome that has a reduced level of shadowing across adjoining 
property. 
 

 Privacy: Windows and balconies that are afforded with overlooking opportunities 
to adjoining properties are provided with window sill heights of 1.6m or are fixed 
with a privacy screen. 
 
The large roof top terraces (54m2 for Dwelling 1 and 39m2 for Dwelling 2) however 
will give rise to overlooking opportunities, and also be of a size and dimension for 
each dwelling to facilitate entertaining rather than just passive outdoor recreation. 
As such, both visual and acoustic privacy will be compromised by the development. 
 
It is understood at a recent Bayside Local Planning Panel meeting (BPP) it was 
resolved to restrict roof terraces to 24m2. It is also understood the BPP and are 



Bayside Local Planning Panel 11/09/2018 

 

Item 6.1 – Attachment 1 48 
 

now consistently applying this 24m2 control and have encouraged Council to 
investigate implementation of this as part of the review of the RLEP2011 and 
RDCP2011. 

 

 Noise: The use of the detached dual occupancy dwellings is not considered to be 
a noisy land use and is appropriate for the residential context of the local area. The 
internal layout of the proposal is conducive to minimising noise with active use 
rooms located away from lot boundaries. The use of the roof top terraces will 
however give rise to potential acoustic impact by virtue of the size being sufficient 
for entertaining purposes. 

 

 Excavation: The impact of the garage excavation works within the sandstone 
outcrop on nearby properties has been considered in the geotechnical report 
prepared by Davies Geotechnical. The report found that remoteness of the location 
of the garage excavation from adjoining boundaries greatly reduced the potential 
for any excavation impacts. The report includes a range of controls and measures 
to ensure potential impacts are negligible. 

 
While the excavation works have been reported as being satisfactory from a 
geotechnical perspective, the visual impacts of the excavation works on the 
secondary street frontage need to be considered. Part of the rock wall will be 
replaced with the two garage openings, as well as the pedestrian entry stairs to 
Dwelling 2. These works will necessitate the removal of two street trees which will 
exacerbate the visual impacts of the sandstone wall excavation.  
 

 Development potential constraints: As the proposal complies with the height and 
setback controls, the proposal goes some way toward minimising the potential 
impacts of the development on surrounding sites. However, it is argued that a dual 
occupancy development on a compliant site area, and a building with a compliant 
FSR would have a reduced imposition on adjoining development.     

 
With reference to question 2, it is acknowledged that for new development to exist in 
harmony with surrounding buildings it must respond to the essential elements that 
make up the character of the surrounding urban environment. The most important 
contributor to urban character is the relationship between the built form to surrounding 
space created by building height, setbacks, and landscaping. These are discussed as 
follows: 
 

 Consistent height plane: The height of the proposed development follows that of 
adjoining development on Oswell Street and Holland Avenue. Figure 11 illustrates 
the consistent height plane between the proposed development and adjoining 
development on 26 Oswell Street. Within the Holland Avenue streetscape a two-
storey dwelling with an RL height of 48.64m was recently approved on 3 Holland 
Avenue (DA-2017/429) and the existing dwelling on 1 Holland Avenue exhibits an 
of RL 48.14m AHD. The subject proposal has a RL height of 48.5m for the 
immediate adjoining dual occupancy dwelling.  
 
Despite the above, it is acknowledged that the proposal includes a flat roof design, 
and as such imposes a greater building mass on the street despite maintaining 
compliance with the overall building height limit. 
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o Figure 11 - Streetscape diagram of Oswell Street, illustrating a consistent height plane with 

adjoining dwelling at 26 Oswell Street. 
(source: Streetscape diagram, prepared by Space 0.681:1) 

 

 Consistent setbacks: The proposal complies with the minimum setback controls 
stipulated by the RDCP 2011, with a proposed street setback of 3m to Holland 
Avenue, and 6m to Oswell Street. 
 

 Appropriate landscaping: A positive response has been received from Council’s 
landscape referral officer in relation to the development’s proposed landscaping. 
Despite this, it is however noted the development will result in the loss of two street 
trees on the Holland Avenue frontage, and only large tree on the site within the 
Oswell Street frontage. 

 
While in time it could be argued that the vegetation planting on the site, as well as 
replacement street tree planting, will result is a satisfactory landscape outcome, 
until such planting achieves maturity, there will however be a negative impact on 
the landscape character of the street. 

  
Part 4.2 Streetscape – Building Design  
 
Development Control 4 of Part 4.2 of the RDCP2011 outlines that building design and 
use of materials, roof pitch and architectural features and styles must have regard to 
those of surrounding buildings to ensure a cohesive streetscape’ 
 
It is evident that the local area comprises a variety of building design and materials 
resulting in some diversity of architectural expressions within Oswell Street and 
Holland Avenue. However, a comment theme that occurs throughout the local area is 
pitched roof forms. 
 
The proposal, with a flat roof design is discordant in the streetscape. 
   
The likelihood of the streetscape to change and include dual occupancy buildings with 
flat roofs is considered to be low given the nature of Council’s planning controls under 
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the RDCP2011, and also given the complying development provisions for dual 
occupancies under the Low Rise Medium Density Housing Code has been deferred. 
 
It is however noted that the proposed development utilises a contemporary modular 
design, with the building façades including building materials that are apparent in 
surrounding buildings, e.g. face brick, stone, and cladding (refer to Figure 12), and 
therefore is considered to have had regard to the surrounding buildings.  
 

 
o Figure 12 – Elevation diagram of the Oswell Street frontage, illustrating building materials apparent 

in the local area 

(source: North Front Elevations, prepared by Space 0.618:1) 

 
Having regard to the above, while the amended proposal includes satisfactory 
elevation materials and finishes, the lack of a pitched roof form means the building 
design is incompatible with the streetscape, and non-compliant with Part 4.2 of the 
RDCP2011.  
 
Part 4.2 Streetscape – Rock outcrop 
 
Development Control 29 of Part 4.2 of the RDCP2011 outlines that the excavation of 
sandstone or rock outcrops for the purpose of providing a garage is not permitted 
where: 
 

a. the rocky outcrop forms a significant part of the streetscape and character of 
the locality; or 

b. adequate on street parking is available; or 
c. alternative access to a site is available. 

 
and, where excavation of a rock outcrop to provide off-street car parking is 
considered acceptable, the design and construction of the garage entry is to utilise 
sandstone, stone coloured mortar and a recessive coloured door.  

 
The subject site includes a rock outcrop on the Holland Avenue frontage – refer to 
Figure 13 below. 
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o Figure 13 – Holland Ave – Rock outcrop (24 Oswell Street) 

o Source: CPS May 2018 

  

Having regard to the controls in Part 4.2 of the RDCP2011,  
 

a) The sandstone rock wall contributes to the streetscape.  
b) As demonstrated within Figure 13 above and also the aerial image in Figure 7, 

adequate on-street parking is available at the site. 
c) 24 Oswell Street is a corner allotment, and as such alternative access to the 

site is available from the Oswell Street frontage – as is the case with the current 
vehicular arrangements for the existing dwelling house on the site. 

 
Furthermore, the proposal has not demonstrated that the design and construction of 
the garage entry will utilise sandstone, stone coloured mortar and a recessive coloured 
door. These issues were raised with the applicant as part of Council’s additional 
information letter. 
 
In this regard the excavation of the rock outcrop for garage purposes fails to achieve 
compliance with the provision of Part 4.2 of the RDCP 2011.  
 
Part 4.3.1 Open Space and Landscape Design 
 
Control 3 of Part 4.3.1 outlines that landscaping must relate to building scale and assist 
integration of the development with the existing street character. 
 
It is noted that the area above the garage (to be utilised as a private open space area) 
does not include any landscaping treatment but instead is supplemented by glass 
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balustrade fencing. This is considered to result in a detracting element of the rock face 
feature on Holland Avenue, and is therefore non-compliant with Part 4.3.1 of the 
RDCP2011. 
 
Part 4.3.2 Private Open Space 
 
Part 4.3.2 outlines that private open space (POS) must take account of the visual and 
acoustic privacy of its occupants and neighbours, and development must ensure that 
the usability of private open space of adjoining buildings is not reduced through 
overlooking and overshadowing.  
 
The proposed roof top terraces of the dual occupancy development are afforded with 
unreasonable overlooking opportunities to the adjoining property at 26 Oswell Street 
and to 1 Holland Avenue, as a result of the topographic relationship between the 
properties and the subject site. The size of the roof top terraces would furthermore 
allow for entertaining activities to occur thereon.  
 
The impact of the proposal on the visual and acoustic privacy for adjoining 
developments and to that of the proposed dual occupancy dwelling themselves is 
unreasonable. 
 
Part 4.4.2 Solar Access 
 
Part 4.4.2 requires for dwellings within low and medium density residential 
development, and on adjoining properties, to receive a minimum three (3) hours direct 
sunlight to habitable rooms and to at least 50% of POS between 9.00am and 3.00pm 
in mid-winter.  
 
The submitted shadow diagrams illustrate that the ground floor POS area of Dwelling 
1, where the clothes line is proposed to be located, will receive less the required 
amount of direct sunlight in mid-winter. The proposal therefore relies on the rooftop 
terrace to ensure the dwelling is afforded with more than 3 hours of sunlight to more 
than 50% of the POS. 
 
However given the 54m2 rooftop terrace for Dwelling 1 has been assessed as having 
an excessive area which gives rise to visual and acoustic privacy impacts, the 
appropriateness of this space being relied upon to achieve compliant solar access is 
questioned. Should the development be recommended for approval, a condition of 
consent would likely be recommended to reduce the size of the rooftop terrace area 
to 24m2 which would then compromise compliance with the solar access controls 
under Part 4.4.2 of the RDCP2011. 
 
Part 4.4.5 Visual Privacy  
 
Control 1 of Part 4.4.5 requires the windows of habitable rooms with direct sightlines 
to windows of habitable rooms of adjacent dwellings located within 9m to be treated 
with higher window sills, obscuring, or be offset. Balconies are further required to be 
located as to minimise overlooking into adjoining property windows or POS areas.   
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The windows on the western elevation of the proposal which adjoin the property at 26 
Oswell Street, and the windows of the first-floor rooms adjoining the southern property 
(2 Holland Avenue) have sill heights of 1.6m.    
 
Control 3 permits the use of the roof top area for recreational purposes subject to the 
internal stair access being provided to the roof top area from within the building; and 
the usable area of roof being setback back at least 1500mm. Other devices such as 
privacy screens and planter boxes should be incorporated to protect the visual and 
acoustic amenity of neighbouring properties.  
 

The proposed roof top terraces are provided with 1.7m high privacy screens on the 
western boundaries and set in approximately 4m from the western building edge. The 
usable area of the terrace is not however consistently setback 1.5m from the remaining 
building edges. As a result, the proposed roof top terraces of the dual occupancy 
development are afforded with unreasonable overlooking opportunities to the 
adjoining property at 26 Oswell Street and to 1 Holland Avenue, which is exacerbated 
by the topographic relationship between the neighbouring properties and the subject 
site. Furthermore, the size of the roof top terraces would allow for entertaining activities 
to occur thereon.  
 
The impact of the proposal on the visual and acoustic privacy for adjoining 
developments and to that of the proposed dual occupancy dwelling themselves is 
therefore unreasonable. 
 
Part 5.1 Building Design 
 
Part 5.1 requires building design and architectural style to interpret and respond to the 
positive character of the locality, including the dominant patterns, textures and 
compositions of buildings.  
 
As discussed in depth earlier in this report, subject to recommended conditions of 
consent the proposal is considered to appropriately respond to the positive character 
of the locality, through the following: 
 
- Flat roof design proposed in an area that is characterised by pitched roof forms; 
- Floor space ratio for the development that exceeds the maximum permitted under 

the RLEP2011, and a site which does not meet the minimum lot size requirements 
of the RLEP2011 and RDCP2011; 
Impact to the sandstone outcrop on Holland Avenue, with the proposed design and 
construction of the garage entry not utilising sandstone, stone coloured mortar and 
a recessive coloured door; 

- Loss of street tree vegetation and inappropriate landscape presentation to Holland 
Avenue with the intended glass balustrading to the private open space areas; and 

- A building design that gives rise to overlooking opportunities and subsequent loss 
of visual and acoustic privacy from the large roof terrace areas. 

 
In this regard, the proposal is considered not to satisfy the objectives and the 
provisions of Part 5.1 of the RDCP 2011. 
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Section.4.15(1)(a)(iv) - Provisions of regulations 
 
Clauses 9294 of the Regulations outline the matters to be considered in the 
assessment of a development application. Clause 92 requires the consent authority 
to consider the provisions of AS 2601:1991  Demolition of Structures when demolition 
of a building is involved.  

 
Section.4.15(1)(b) - Likely Impacts of Development 
 
Likely impacts on the natural and built environment: 
The likely impacts of the development on the natural and built environment have been 
considered within the assessment of the applicable EPI’s.  
 
Likely social and economic impacts of the development: 
The proposed dual occupancy development is considered to have a positive social 
and economic impact on the locality as it will improve the supply of housing and also 
provide for housing choice, being an alternative to the single dwelling houses that are 
prevalent in the local area. 
 
However given thirty-four (34) objections have been received in relation to the 
proposed development, there may also be some negative social cohesion impacts as 
a result of the development. 

 
Section.4.15(1)(c) - Suitability of the site 
 
The relevant matters pertaining to the suitability of the site for the proposed 
development have been considered in the assessment of the proposal. There are no 
known major physical constraints, environmental impacts, natural hazards or 
exceptional circumstances that would hinder redevelopment of the site for residential 
accommodation. 
 
However, given the subject site fails to meet the minimum lot size requirements for 
dual occupancy development, it can be argued that the site is not suitable for the 
proposed development. 
 
Furthermore, given the applicant’s design response which includes a number of non-
compliances with Council’s RLEP2011 and RDCP2011, it is also argued that the 
proposed building itself is not suitable for the subject site. 

 
Section.4.15(1)(d) - Public submissions 
 
The development has been notified in accordance with the provisions of 
RDCP2011. In response, thirty-four (34) submissions has been received from 
thirty-one (31) submitters. The submissions raised the following concerns: 
 

 The proposed subdivision does not reflect and reinforce the predominant 
subdivision pattern in the area; 
 
Comment: The proposal will result in a non-compliant subdivision of the land at 24 
Oswell Street when having regard to the provisions of clause 4.1 of the RLEP2011. 
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It is also considered that the resultant subdivided allotments will be incongruous 
with the prevailing subdivision pattern in the local area. The applicant’s clause 4.6 
written request to vary the development standard under clause 4.1 of the 
RLEP2011 has not adequately demonstrated by it is unreasonable or unnecessary 
in the circumstances of the case to enforce strict compliance with the development 
standard, not has the applicant demonstrated why, on environmental planning 
grounds, the variation should be supported. 

 

 The building height and FSR are not compliant with the development standards 
under LEP2011; 
 
Comment: The amended proposal now includes a maximum building height of 
less than 8.5m which is complaint with the applicable height standard. The 
applicant’s amended plans demonstrate a FSR that is non-compliant with the 
development standard under clause 4.4 of the RLEP2011. No clause 4.6 written 
request to vary the clause 4.4 development standard has been submitted to 
Council for assessment. 
 

 The proposal does not satisfy the provisions under Part 4 of the RDCP2011 having 
regard to site planning, streetscape and site context, landscape planning and 
design, sustainable building design, nor does it satisfy the controls relating to low 
and medium density residential development under Part 5.1 of the RDCP2011; 
 
Comment: The proposed development has been assessed against Part 4 and Part 
5.1 of the RDCP2011 and found to be non-compliant in a number of aspects, 
including, Part 4.1.1 Views and Vistas, Part 4.1.9 – Lot size and Minimum Site 
Frontage, Part 4.2 Streetscape – Building Design – flat roof design proposed in 
area characterised by pitched roofs, Part 4.2 Streetscape – Rock outcrop, Part 
4.3.2 Private Open Space, and Part 5.1 Building Design. 
 

 The proposal will result in unacceptable impacts on surrounding development, 
including the privacy of neighbours, and the internal amenity of future residents; 

 
Comment: The assessment of the proposed development has found the roof top 
terraces will give rise to overlooking opportunities, both to adjoining property and 
also within the proposed development. This overlooking will impose on visual 
privacy. Additionally, acoustic privacy also has the potential to be compromised by 
virtue of the roof top terrace sizes which are large enough to be used for 
entertaining purposes rather than just passive outdoor recreation only. 

 

 Damage to the sandstone rock wall on the Holland Avenue frontage is not 
supported; 
 
Comment: The provisions of the RDCP2011 (Development Control 29 of Part 4.2) 
allow for the excavation of sandstone or rock outcrops in circumstances satisfied 
by the proposed development. Having regard to the controls in Part 4.2 of the 
RDCP2011,  

 
a) The sandstone rock wall contributes to the streetscape.  
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b) As demonstrated within Figure 13 earlier in this assessment report and also 
the aerial image in Figure 7, adequate on-street parking is available at 
Oswell Street and Holland Avenue. 

c) 24 Oswell Street is a corner allotment, and as such alternative access to the 
site is available from the Oswell Street frontage – as is the case with the 
current vehicular arrangements for the existing dwelling house on the site. 

 
The proposal also has not demonstrated that the design and construction of the 
garage entry will utilise sandstone, stone coloured mortar and a recessive coloured 
door. These issues were raised with the applicant as part of Council’s additional 
information letter. 
 
In this regard it is agreed with the objectors that the excavation of the rock outcrop 
for garage purposes fails to achieve compliance with the provision of Part 4.2 of 
the RDCP 2011.  
 

 Overshadowing impacts of the proposed development on adjoining property and 
also poor internal solar access; 
 
Comment: The proposed development will not result in unreasonable 
overshadowing to adjoining properties as guided by the RDCP2011 development 
controls for solar access. Due to the orientation of the subject site (north-east 
facing) solar access to the internal portions is inherently problematic. In an attempt 
to deliver compliant internal solar access to private open space areas, reliance on 
the roof top terraces is utilised. However, as outlined earlier the size of the roof top 
terraces has been raised as an issue. If the DA was to be approved with smaller 
roof top terraces, this may then result in a non-compliance with the RDCP2011 
solar access provisions to private open space areas. 
 
It is also noted that the proposal includes a non-compliant FSR which marginally 
contributes to a larger building than would otherwise be expected on the site when 
having regard to the development standards under the RLEP2011. As such, while 
the proposal remains compliant with the overshadowing controls of the 
RDCP2011, it is argued a building with a compliant FSR would potentially result in 
less overshadowing. 
 

 The proposal will result in unacceptable view loss; 
 

Comment: An assessment of the view loss undertaken in accordance with the 
four-step assessment of the ‘view sharing’ planning principle as established in 
Tenacity Consulting v Warringah [2004] NSWLEC 140 found that impact was 
considered reasonable in the circumstances of the case: 
 
- The views enjoyed by east adjoining development are not iconic views,  
- The views are primarily enjoyed from the rear setback and are already 

impacted by the boundary fence, 
- In order to maintain the view, the proposed development would require 

significant design changes and a considerable reduction in development 
potential. 

- Given the proposal includes a non-compliant FSR, and that the development 
is occurring on an allotment that falls short of the minimum lot size 
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requirements under the RLEP2011, it is possible that a compliant building on 
the subject site would deliver better view sharing arrangements. 

 
Having regard to the above, while it is agreed that the proposed development is 
not compliant with the relevant planning controls, and that a compliant building on 
the site would deliver improved view sharing arrangements, it must be noted that 
the non-compliances regarding the FSR and the minimum site area for dual 
occupancy development are minor in terms of their numerical deviation from the 
control. 
 
As such, a compliant building on the land would likely only deliver a marginal 
improvement to the view sharing.  
 
It also must be noted that the views in question are not iconic or water views, and 
as such are considered of lower retention value. 
 

 Materials and finishes out of character with the local area;  
 
Comment: The proposal incorporates building materials and finishes that are 
representative of more recent development local area, in particular the dwelling 
houses at 19 and 23 Oswell Street opposite the subject site.  
 
It is however noted that the proposal has not adopted appropriate materials or 
finishes to the garage facades on the Holland Avenue frontage. The provision of 
the RDCP2011 require garages to be constructed of sandstone, stone coloured 
mortar and include a recessive coloured door, to enhance and compliment the 
sandstone wall as an aspect of the Holland Avenue streetscape. 
 
The proposal also includes a pitched roof, which has been discussed in this 
assessment report as being discordant in the local area which is otherwise 
dominated by pitched roof forms. 
 

 Inconsistency with the objectives of the R2 Low Density Residential zone under 
the RLEP2011; 

 
Comment: Earlier in this report an assessment of the proposal against each of the 
objectives of the R2 Low Density Residential zone was undertaken. It was found 
that the proposal was unable to satisfy the first and third objectives of the zone for 
the following reasons: 
 
- The proposal does not achieve compliance with the minimum subdivision lot 

size development standard under clause 4.1 of the RLEP2011. As such, it can 
be argued the proposal does not provide for a dwelling density outcome that 
complies with the low density residential environment, as established by the 
development standard under clause 4.1 of the RLEP2011. 

 
- The proposal will introduce a building that is incongruous with the dominant 

character of the local area, and will have amenity impacts including 
compromised visual and acoustic privacy, and visual impact of the discordant 
building in the streetscape. 
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 Traffic and parking impacts of the proposal, including that Holland Avenue to too 
narrow to accommodate additional vehicles. Access to the property should be 
maintained to Oswell Street. 

 
Comment: The proposal will incorporate a double garage for each dwelling which 
is in accordance with the parking requirements of the RDCP2011. Furthermore, 
the proposal has been considered by Council’s Development Engineer who does 
not object to the proposed development on the grounds of traffic and parking 
impacts. In this regard, the proposed access and traffic impact are acceptable.    

 

Section.4.15(1)(e) - Public interest 
 
There is a general public interest in upholding the development standards and controls 
within Council’s relevant planning instruments.  
 
The proposed development is not considered be in the public interest as it fails achieve 
the objectives of the R2 Low Density Residential zone, and will not achieve 
compliance with key development standards contained within the RLEP2011 or 
development controls within the RDCP2011. 
 
It must also be noted that the public notification of proposed development has received 
thirty-four (34) objections from thirty-one (31) respondents in the local area. 
 

Section 7.12 Fixed development consent levies 
 
Section 7.12 of the Act applies to the proposal. In this regard a standard condition of 
development consent has been imposed in respect to a level applied under this 
section. 
 
The subject site is an area subject to the Civil Aviation (Building Controls) Regulation, 
and therefore requires separate approval from the Civil Aviation Safety Authority if a 
building or structure exceeds a prescribed height limit. 
 

Civil Aviation Act, 1988  
 
A referral was sent to Sydney Airport (the Civil Aviation Safety Authority) who has 
considered the proposal and provides no objection to the erection of the proposed 
development to a maximum height of 48.9m AHD. Should the DA be approved, a 
condition will need to be imposed in any development consent requiring the 
development to comply with the Sydney Airport approval.  
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Schedule 1  Draft Conditions of consent 
 

In the event the Bayside Local Planning Panel decides to consent to the 
proposed development, despite the recommendation of this report, then the 
following non-standard conditions of consent should be imposed. 
 
General conditions: 
 

o ## Roof top terrace’s 

 
The trafficable area of the roof top terraces must be reduced to a maximum 24m2, 
and be setback a minimum 1.5m from the edge of the building.  

 
The use of the roof top terrace(s) must not result in any offensive noise as defined 
by the Protection of the Environment Act 1997. 
 

o ## Civil Aviation Act 1988 approval   
 
Refer to Sydney Airport General Terms of Approval  

 

o ## Schedule of materials and finishes  

  
A schedule of materials and finishes must be submitted to Council for approval 
prior to the issue of a Construction Certificate.  
 
The schedule of materials and finishes must reflect the construction materials 
proposed on the approved Elevations diagrams. 
 

o ## Garage design and construction  

 
The design and construction of the proposed garage must utilise sandstone, stone 
coloured mortar and a recessive coloured door.  

 
The applicant must submit a schedule of materials, colours, and finishes 
demonstrating the above to Council for approval.  

 

o ## Additional landscaping on Oswell Street frontage 

 
Additional planting opportunities must be provided above both of the proposed 
garages on the Oswell Street frontage. The planting must be fixed in place (e.g. 
planter boxes) and include similar shrub and perennial plantings as proposed in 
the approved Landscape Plan.  

 
Plans demonstrating compliance with this conditions are to be submitted to Council 
for approval. 
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Schedule 2 Urban Design Assessment of  

Oswell Street and local area  

 
Urban Design Criteria   Comment 

Criteria 1 - Unique features 
and characteristics to be 
preserved or enhanced 

o Tree lined street - Holland Ave  

o Presence of sandstone outcrop on Holland Ave 

o Holland Ave frontage (of subject site) includes an 

established landscaped character 

o Visibility- Site is on high side of Holland Avenue and is 

prominent. 

Criteria 2 - Areas of 
dysfunction and conflict such 
as disproportionate scale or 
lack of human scale 

o Scale – low density residential development 

comprising a mix of single and two storey dwellings 
with the presence of some dual occupancies 

o Local area is a low scale residential area typical of the 

R2 zone within the Rockdale area. 

Criteria 3 - Areas where 
change is imminent or most 
likely to occur  

 

o Development on the subject site was considered to be 

imminent with the impending Low Rise Medium 
Density Housing Code. However given the 
commencement of the Code has been deferred until 1 
July 2019, it is no longer considered imminent. 

o Corner allotments are benefitted with greater street 

frontages are more likely to be redeveloped. 

o Local area is potentially subject to change with aged 

housing stock being replaced by newer contemporary 
homes. 

o Sites with sufficient site areas appear to be developing 

as dual occupancies 

Criteria 4 - Themes and 
trends 

 

o The general theme of the local area reflective of a low 

density residential area  

o Close proximity to Gardiner’s Park.  

o Trend for contemporary houses on smaller allotments. 

Again, the commencement of the Code has been 
deferred and as such complying development 
outcomes for dual occupancy development in the area 
is now uncertain. 

Criteria 5 – Landscape 
elements to reinforce rhythm 
and scale of the urban grain 

o Local area has a well-developed landscaped 

character with grassed front setbacks and mature 
trees located in rear setbacks 

o Holland Ave streetscape is benefited by mature street 

trees 

Criteria 6 - Built form 
(consider frontage setbacks, 

o Consistent street setbacks are provided to Oswell 

Street 
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Urban Design Criteria   Comment 

frontage glazing, doors and 
canopies, floor levels and 
frontage landscapes) 

 

o Variety of built form is present in the local area, 

however some consistent elements prevail such are 
pitched roofs.  

o Note - While integrity and cohesion is important, 

facades should provide an appropriate degree of 
variation, difference and visual distinction, to 
contribute to a varied and interesting streetscape. 

Criteria 7 – materials, colours 
and textures which respond 
to and reinforce local 
characteristics (Identify the 
range of materials, finishes, 
colours and details employed 
in the local area. This should 
include natural materials that 
have influenced the site 
through its layers of history)  

o Proposal appears to include materials which respond 

to materials of existing dwellings with the inclusion of 
brick façade, however the proposed flat roof design is 
incompatible with the visual character of the local 
area.  

o The proposed material may provide for improved 

functionality and performance  

Criteria 8 – Architectural 
expression  

 

o The proposal includes an architectural expression of 

contemporary dwelling construction trends, indicative 
of the projections framing living room windows, pattern 
provided by the mix of materials. Given the prevailing 
character of the street including pitched roofs and 
more traditional building forms, the development is not 
necessarily considered to complement the existing 
architectural expression of the local area. 

Criteria 9 – Passive 
surveillance 

 

o The proposal will result in an improvement to 

opportunities of passive surveillance by virtue of 
having an additional dwelling fronting Holland Avenue. 
Furthermore, the proposed duel occupancy 
development includes additional street facing windows 
from active use rooms which further support the 
opportunity for passive surveillance over Holland 
Avenue and Oswell Street. 

o There are however impacts associated with the 

additional passive surveillance, such as overlooking 
impacts of the adjoining property from the large roof 
top terraces. 
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Item No 6.2 

Application Type Modification Application 

Application No F18/404 

Lodgement Date 20/07/2018 

Property DA-2016/1155/3 - 671-683 Gardeners Road, Mascot 

Ward Mascot 

Owner Karimbla Properties (No. 46) PL 

Applicant Karimbla Properties (No. 46) PL 

Proposal Modification of conditions 54 and 58 and deletion of condition 
59 

No. of Submissions Nil 

Cost of Development N/A 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 

That the Section 4.55(1A) application for the Modification of conditions 54 and 58 and 
deletion of condition 59 of DA-2017/1155 be APPROVED subject to the following: 

(a) Amend Condition 54 for the landscaping to be completed prior to the occupation of the 
separate buildings; 

(b) Amend Condition 58 to change the timing of the lodgement of Certificate of Survey to 
prior to the issue of the final Occupation Certificate. 

(c) Retain the wording of Condition 59 as per the original development consent issued 
under DA-2017/1155, as the public domain works carried out for West Connex along 
Gardners Road and Kent Road relate to the footpath only. 
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Statement of Environmental Effects ⇩    
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Application Details  
 
Application Number: 

 
DA-2017/1155/03 

 
Date of Receipt: 4 April 2018 

 
Property: 671-683 Gardeners Road, Mascot (Lot 17 in DP 1238487) 
  
Owner: Karimbla Properties (No. 46) PL 

 
Applicant: Karimbla Properties (No. 46) PL 

 
Proposal: Modification of conditions 54 and 58 and deletion of 

condition 59 
 

Recommendation: Approval subject to amended conditions 
 

Value: Nil 
 

Zoning: 
 

B4 Mixed Use under Botany Bay Local Environmental Plan 2013 

No. of submissions: Nil 
  
Author: Andrew Ison, Senior Development Assessment Planner 
  
Date of Report: 11 September 2018 

 

Key Issues 
 
The key issues relate to the following: 

 The requirement to delete references to public domain works along Gardeners Road and Kent 
Road on the basis that these works are being carried out in relation to the West Connex; 

 The changing of the timing of completion of landscaping works; 

 The changing of the timing for the lodgement of the Certificate of Survey. 
 

Recommendation 
 
1. That the Section 4.55(1A) application for the Modification of conditions 54 and 58 and deletion 

of condition 59 is PARTLY APPROVED subject to the following:  
 
(a) Amend Condition 54 for the landscaping to be completed prior to the occupation of the 

separate buildings; 
(b) Amend Condition 58 to change the timing of the lodgement of Certificate of Survey to prior 

to the issue of the final Occupation Certificate. 
 

2. Retain the wording of Conditions 59 as per the original development consent issued under DA-
2017/1155, as the public domain works carried out for West Connex along Gardeners Road and 
Kent Road relate to the footpath only. 
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Site Description 
 
The subject site is commonly known as 671-675 Gardeners Road, Mascot (Lot 17 in DP 1238487). 
The site is irregular in shape, an area of 6.21 Hectares, and the mixed use development is currently 
under construction. The surrounding area is characterised primarily by various forms of commercial 
and industrial developments and uses. The subject site is located on the southern side of Gardeners 
Road, between Kent Road to the west and Bourke Road to the east. 

 

 
Figure 1: Aerial showing subject site, marked in red (Source: Bayside IntraMaps) 

Description of Approved Development and Proposed Modifications 
 
 
Approved Development DA-2017/1155 
 

Development Application (DA) 2017/1155 was approved on 18 January 2018 under delegated authority 
for the following: 
 

 Alterations to approved building (under DA-2016/117) by replacing childcare centre with four 
residential apartments and replacing indoor gym with retail spaces including a 24 hour/7 gym. 

 
Approved Modifications DA-2017/1155/02 
 
On 21 August 2018, the Bayside Local Planning Panel approved a modification under Section 4.55(1A) 
to modify conditions relating to the driveway design and the timing of the lodgement of a Certificate 
Survey from a Registered Surveyor. 
 
 
Proposed Modifications DA-2017/1155/03 
 
The applicant seeks to amend conditions as follows: 
 
Condition 54: The amendment of this condition in two sections: 
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 Removing the requirement for landscaping in the public domain (i.e. Gardeners Road and Kent 
Road) based on these works being undertaken by the Roads and Maritime Services (RMS) as part 
of the West Connex works with the nearby St Peters Interchange; and 

 The landscaping to be completed prior to the occupation of the separate buildings. 
 

Condition 58: Modification of this condition to change the timing of the lodgement of the Certificate of 
Survey from a Registered Surveyor from any Occupation Certificate to the final Occupation Certificate. 

 
Condition 59: The deletion of the condition relating to the installation and protection of all regulatory / 
parking and street signs fronting the property, on the basis of these works being undertaken as part of 
the public domain works relating to the West Connex works. 
 
The development application has been assessed in accordance with the relevant requirements of the 
Environmental Planning and Assessment Act 1979 (EPA Act) and is recommended for approval, 
subject to conditions of consent. 

Statutory Considerations 
 
 
Environmental Planning and Assessment Act, 1979 

 
An assessment of the application has been undertaken pursuant to the provisions of the Environmental 
Planning and Assessment Act, 1979. 
 
 

S.4.55(1A) – Modifications involving minimal environmental impact 
 
A consent authority may, on application being made by the applicant or any other person entitled to act 
on a consent granted by the consent authority and subject to and in accordance with the regulations, 
modify the consent if: 
 

(a) it is satisfied that the proposed modification is of minimal environmental impact, 

 
The proposed modification does not involve any physical amendments to the approved 
development and relates to the amendment and deletion of development consent conditions. 
 

(b) it is satisfied that the development to which the consent as modified relates is substantially the 

same development as the development for which the consent was originally granted and before 
that consent as originally granted was modified (if at all), and 

 
As discussed above, the proposed modification does not involve any physical amendments to the 
approved development. 

 

(c) it has notified the application in accordance with: 

i. the regulations, if the regulations so require, or 

ii. a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent, and 

 
Notification has been carried out in accordance with Part 2 of the Botany Bay Development 
Control Plan (DCP) 2013. 
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(d) it has considered any submissions made concerning the proposed modification within any period 

prescribed by the regulations or provided by the development control plan, as the case may be. 
 

No submissions have been received. 

S.4.15(1) - Matters for Consideration – General 

S.4.15 (1)(a)(i) - Provisions of Environmental Planning Instruments 
 

The following Environmental Planning Instruments are relevant to this application: 

Botany Bay Local Environmental Plan 2013 (LEP) 
 
Botany Bay Local Environmental Plan 2013 has been considered in the assessment of the 
Development Application. Given that the subject application makes proposes no physical amendments 
to the approved development, there are no relevant provisions to the assessment of this application. 

S.4.15(1)(a)(ii) - Provisions of any Draft EPI's 
 

There are no current Draft EPIs applicable to this development. 

S4.15(1)(a)(iii) - Provisions of any Development Control Plan 
 
The following Development Control Plan is relevant to this application: 

Botany Bay Development Control Plan 2013 
 
Given that the subject application makes proposes no physical amendments to the approved 
development, there are no relevant provisions to the assessment of this application. 

S.4.15(1)(a)(iv) - Provisions of regulations 
 

Clause 92 of the Regulation has been considered and there are no applicable provisions to the 
development. 

S.4.15(1)(b) - Likely Impacts of Development 

 
 

Public Domain Works 
 
This application was referred to the RMS for comment. 
 
The RMS have advised that the only public domain works being undertaken on Gardeners Road and 
Kent Road relate to the footpath. On that basis, any approved landscaping works subject this 
development application along these two roads are still the responsibility of the applicant. Accordingly, 
it is recommended that the reference to the public domain is retained in Condition 54. 
 
Noting the above, the RMS are also not removing any regulatory signs as part of these works. It has 
recommended that the condition is to be retained. 
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Landscaping 
 
The applicant has inferred that a number of Occupation Certificates will be issued, given the scale of 
the approved development under DA-2016/117 as well as this DA. 
 
Council is supportive of the rewording of this condition completed prior to the completion of the 
Occupation Certificate of the separate buildings, as it still provides a commitment to have this 
requirement completed 
 
 
Timing of the Certificate of Survey 
 
Condition 58 prescribed the submission of a Certificate of Survey from a Registered Surveyor to be 
submitted to the Principal Certifying Authority and Council relating to levels, the floor space ratio, 
building height and lot consolidation. This condition was previously amended by the Bayside Local 
Planning Panel on 21 August 2018 as part of DA-2017/1155 to modify the timing before the issue of the 
relevant Occupation Certificate. 
 
Council is supportive of the rewording of this condition again to have this submission occur prior to the 
lodgement of the final Occupation Certificate, as it still provides a commitment to have this requirement 
completed. Furthermore, this survey will provide a full account of the completed development as per 
the approved plans under both DA-2017/1155 and also DA-2016/117. 

S.4.15(1)(c) - Suitability of the site 
 
Site suitability was assessed as part of the original Development Application, and the modifications to 
the conditions do not change the deemed acceptable suitability of the approved development on the 
subject site.   

S.4.15(1)(d) - Public Submissions 
 
In accordance with Part 2 of the Botany Bay Development Control Plan 2013 – Notification and 
Advertising the development application was notified to surrounding property owners for a fourteen (14) 
day period.  No submissions were received. 

S.4.15(1)(e) - Public interest 
 
Granting approval to the modified conditions will have no adverse impact on the public interest. 

Section 94 Contributions 
 

The proposed modification does not change any Section 94 Contributions that are payable, and as 
prescribed in the original development consent (as amended). 
 

Conclusion 
 

Development Application No. 2017/1155/3 for the modification of conditions 54 and 58 and deletion of 
condition 592 at 671-683 Gardeners Road, Mascot has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979 and is recommended for partial 
approval subject to modified conditions of consent. 
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Attachment 
 
Schedule 1 – Conditions of Consent 
  
 
Premises: 671-679 Gardeners Road, Mascot                    DA No: 2017/1155/03 
 
 

SCHEDULE OF CONSENT CONDITIONS 
 
 

GENERAL CONDITIONS 
 

1. The development is to be carried in accordance with the following plans and documentation listed 
below and endorsed with Council’s stamp, except where amended by other conditions of this 
consent. 

Drawing Author Dated 

Ground Plan (Drawing No. DA-110-001, 
Revision S6)  

Turner Architects  Dated 17/07/2017  
Received 14/12/2017 

Level 1 (Drawing No. DA-110-002, Revision 
S6)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017  

Level 2 to 3 Plan (Drawing No. DA-110-003, 
Revision S6)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Level 4 Podium Plan (Drawing No. 110-004, 
Revision S7)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Level 5 to 13 Tower Plan (Drawing No. DA-
110-005, Revision S8)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

North Elevation (Drawing No. DA-250-001, 
Revision S5)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

East Elevation (Drawing No. DA-250-002, 
Revision S4)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

South Elevation (Drawing No. DA-250-003, 
Revision S4)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

West Elevation (Drawing No. DA-250-004, 
Revision S4)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

East Elevation – North South Street 
(Drawing No. DA-250-005, Revision S4)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

West Elevation – Street (Drawing No. DA-
250-006, Revision S4)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Gym Floor Plan (Drawing No. SF-MC-op4) 
Issue A 

RML Services Group Dated 08/09/2017  
Received 15/09/2017 

 

Reference Documents Author Dated 

Cover Sheet  Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

GFA Diagrams (Drawing No. DA-710-001, 
Revision S7)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

ADG Diagrams (Drawing No. DA-721-001, 
Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Site Survey (Drawing No. 21386, Sheet 1 – 
3)  

B & P Surveys  Dated 25/05/2016 
Received 15/09/2017 

Adaptable Apartments (Drawing No. DA-
810-001, Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 
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Materials and Finishes (Drawing No. Da-
910-001, Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Perspective 1 (Drawing No. DA-920-003, 
Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Perspective 2 (Drawing No. DA-920-004, 
Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Perspective 3 (Drawing No. DA-920-005, 
Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017 

Perspective 4 (Drawing No. DA-920-006, 
Revision S3)  

Turner Architects  Dated 17/07/2017  
Received 15/09/2017  

Architectural Statement (Revision B)  Turner  Dated 10/08/2017  
Received 15/09/2017 

Statement of Environmental Effects and 
DCP Assessment Table  

Meriton Property 
Services Pty Ltd  

Dated 14/09/2017  
Received 15/09/2017 

Thermal Comfort & BASIX Assessment 
(Issue C)  

Efficient Living  Dated 10/08/2017  
Received 15/09/2017 

Acoustic Report (Revision 2)  Acoustic Logic  Dated 06/09/2017  
Received 15/09/2017 

Waste Management Plan (Revision D)  Elephants Foot  Dated 13/09/2017  
Received 15/09/2017 

Transport Impact Assessment  Arup  Dated 14/09/2017  
Received 15/09/2017 

Access Report (Revision 2)  Wall to Wall Design & 
Consulting  

Dated 11/09/2017  
Received 15/09/2017 

Landscape Cover (Revision A)  Context  Dated -/09/2017  
Received 15/09/2017 

Streetscape / Public Domain Plan (Page 2, 
Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Masterplan Ground Level (Page 
3, Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Masterplan Podium Level 
Building F (Page 4, Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Masterplan Podium Level (Page 
5, Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Section Ground Level (Page 6, 
Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Section Ground Level (Page 7, 
Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Landscape Section Podium Level (Page 8, 
Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Planting / Indicative Palette & Schedule 
(Page 9, Issue A)  

Context Landscape 
Design Pty Ltd  

Dated -/09/2017  
Received 15/09/2017 

Construction Management Plan  Meriton Property 
Services Pty Ltd  

Dated -/08/2017  
Received 15/09/2017 

Crime Risk and Security Report  Meriton Property 
Services Pty Ltd  

Dated 31/08/2017  
Received 15/09/2017 

Gym Internal Arrangement (Drawing No. 
174338 V1) 

Spin Creative Design 
Pty Ltd 

Dated 11/09/2017  
Received 15/09/2017 

 
2. This Consent relates to land in Lot 1 in DP 777315 Lot 500 in DP 1030729 and, as such, building 

works must not encroach on to adjoining lands or the adjoining public place. 
  

3. The consent given does not imply that works can commence until such time that: 
(a) Detailed plans and specifications of the building have been endorsed with a Construction 

Certificate by: 
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(i) The consent authority; or, 
(ii) An accredited certifier; and, 

(b) The person having the benefit of the development consent: 
(i) Has appointed a principal certifying authority; and 
(ii) Has notified the consent authority and the Council (if the Council is not the consent 

authority) of the appointment; and, 
(iii) The person having the benefit of the development consent has given at least 2 days 

notice to the council of the persons intention to commence the erection of the 
building.  
 

4. All building work must be carried out in accordance with the provisions of the Building Code of 
Australia. 
  

5. Pursuant to clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, it is a 
condition of this development consent that all the commitments listed in each relevant BASIX 
Certificate for the each building in the development are fulfilled.  
Note: Relevant BASIX Certificate means: 
(i) A BASIX Certificate that was applicable to the development when this development consent 

was granted (or, if the development consent is modified under Section 96 of the Act, a 
BASIX Certificate that is applicable to the development when this development consent is 
modified); or 

(ii) If a replacement BASIX Certificate accompanies any subsequent application for a 
construction certificate, the replacement BASIX Certificate. 

(iii) BASIX Certificate has the meaning given to that term in the Environmental Planning and 
Assessment Regulation 2000. 

 
CONDITIONS IMPOSED BY AN EXTERNAL AUTHORITY 

 
6. The following conditions are imposed by the Sydney Water: 

(a) Sydney Water Servicing 
(i) A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be 

obtained from Sydney Water. The proponent is advised to make an early application 
for the certificate, as there may be water and wastewater pipes to be built that can 
take some time. This can also impact on other services and buildings, driveways or 
landscape designs. 
Applications must be made through an authorised Water Servicing Coordinator. For 
help either visit www.sydneywater.com.au> Plumbing, building and developing> 
Developing Land development or telephone 13 20 92. 

(b) Building Plan Approval 
(i) The developer must have the building plans stamped and approved before any 

construction is commenced. Approval is needed because construction/building 
works may affect Sydney Water's assets (e.g. Water, sewer and stormwater mains). 
For further assistance please telephone 13 20 92 or refer to the Building over or 
next to assets page on the Sydney Water website (see Plumbing, building and 
developing then Building over or next to assets). 

(c) Requirements for Business Customers for Commercial and Industrial Property 
Developments 
(i) If this property is to be developed for Industrial or Commercial operations, it may 

need to meet the following requirements: 
 

Trade Wastewater Requirements 
If this development is going to generate trade wastewater, the property owner must 
submit an application requesting permission to discharge trade wastewater to 
Sydney Water's sewerage system. You must wait for approval of this permit before 
any business activities can commence. 

http://www.sydneywater.com.au/
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The permit application should be emailed to Sydney Water's Business Customer 
Services at businesscustomers@sydneywater.com.au. It is illegal to discharge 
Trade Wastewater into the Sydney Water sewerage system without permission. 
A Boundary Trap is required for all developments that discharge trade wastewater 
where arrestors and special units are installed for trade wastewater pre-treatment. 
If the property development is for Industrial operations, the wastewater may 
discharge into a sewerage area that is subject to wastewater reuse. Find out from 
Business Customer Services if this is applicable to your development. 

(d) Backflow Prevention Requirements 
(i) Backflow is when there is unintentional flow of water in the wrong direction from a 

potentially polluted source into the drinking water supply. 
All properties connected to Sydney Water's supply must install a testable Backflow 
Prevention Containment Device appropriate to the property's hazard rating. 
Property with a high or medium hazard rating must have the backflow prevention 
containment device tested annually. Properties identified as having a low hazard 
rating must install a non-testable device, as a minimum. 
Separate hydrant and sprinkler fire services on non-residential properties, require 
the installation of a testable double check detector assembly. The device is to be 
located at the boundary of the property. 
 
Before you install a backflow prevention device: 
1. Get your hydraulic consultant or plumber to check the available water pressure 

versus the property's required pressure and flow requirements. 
2. Conduct a site assessment to confirm the hazard rating of the property and its 

services. Contact PIAS at NSW Fair Trading on 1300 889 099. 
 

For installation you will need to engage a licensed plumber with backflow 
accreditation who can be found on the Sydney Water website: 
http://www.sydneywater.com.au/Plumbing/BackflowPrevention/  

(e) Water Efficiency Recommendations 
(i) Water is our most precious resource and every customer can play a role in its 

conservation. By working together with Sydney Water, business customers are able 
to reduce their water consumption. This will help your business save money, 
improve productivity and protect the environment. 
Some water efficiency measures that can be easily implemented in your business 
are: 

 Install water efficiency fixtures to help increase your water efficiency, refer to 
WELS (Water Efficiency Labelling and Standards (WELS) Scheme, 
http://www.waterrating.gov.au/  

 Consider installing rainwater tanks to capture rainwater runoff, and reusing it, 
where cost effective. Refer to 
http://www.sydneywater.com.aulWater4Life/lnYourBusiness/RWTCaIculator.
cfm  

 Install water-monitoring devices on your meter to identify water usage patterns 
and leaks. 

 Develop a water efficiency plan for your business. 
It is cheaper to install water efficiency appliances while you are developing than 

retrofitting them later. 
(f) Contingency Plan Recommendations 

(i) Under Sydney Water's customer contract Sydney Water aims to provide Business 
Customers with a continuous supply of clean water at a minimum pressure of 15 
meters head at the main tap.  This is equivalent to 146.8kpa or 21.29psi to meet 
reasonable business usage needs. 
Sometimes Sydney Water may need to interrupt, postpone or limit the supply of 
water services to your property for maintenance or other reasons. These 
interruptions can be planned or unplanned. 

mailto:businesscustomers@sydneywater.com.au
http://www.sydneywater.com.au/Plumbing/BackflowPrevention/
http://www.waterrating.gov.au/
http://www.sydneywater.com.aulwater4life/lnYourBusiness/RWTCaIculator.cfm
http://www.sydneywater.com.aulwater4life/lnYourBusiness/RWTCaIculator.cfm
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(ii) Water supply is critical to some businesses and Sydney Water will treat vulnerable 
customers, such as hospitals, as a high priority. 

 
7. The following conditions are imposed by the NSW Roads and Maritime Service 

(a) The driveway width is to be in accordance with AS2890.1-2004 (Parking Facilities, Part 1 : 
Off Street car parking; i.e 6 to 9 metres in width for a minimum distance of 6 metres from the 
property boundary.  
Reason - The proposed modification to the vehicular access on Gardeners Road appears to 
result in the vehicular crossover being excessively wide. This may encourage multiple 
vehicles exiting the premises simultaneously, which may obstruct driver sightlines to 
Gardeners Road. Further, this would create an excessive crossing with for pedestrians 
utilising the footpath on the site frontage. 

(b) The swept path of the longest vehicle (to service the site) entering and existing the subject 
site, as well as manoeuvrability through the site, shall be in accordance with AUSTROADS. 
In this regard, a plan shall be submitted to Council for approval, which shows that the 
proposed development complies with this requirement. (DA-2017/1155/02) 

 
 CONDITIONS WHICH MUST BE SATISFIED PRIOR TO THE COMMENCEMENT OF ANY 
DEMOLITOIN, EXCAVATION OR BUILDING WORKS 
 

8. Prior to commencement of any works, the Applicant must indemnify Council against all loss of or 
damage to the property of others and injury or death to any persons which may arise out of or in 
consequence of the carrying out of the work and against all claims, demands, proceedings, 
costs, charges and expenses whatsoever in respect thereof or in relation thereto. In this regard, 
the Applicant shall take out a public liability policy during the currency of the works in the sum of 
not less than $20,000,000 and to be endorsed with City of Botany Bay Council as principal, and 
keep such policy in force at the Applicant’s own expense. A certificate from the Applicant’s 
insurers to this effect is to be LODGED WITH COUNCIL BEFORE ANY WORK IS 
COMMENCED. The amount of Common Law liability shall be unlimited. 
  

9. Prior to the commencement of excavation or any building works, the required Long Service Levy 
payable under Section 34 of the Building and Construction Industry Long Service Payments Act 
1986 has to be paid. The Long Service Levy is payable at 0.35% of the total cost of the 
development, however this is a State Government Fee and can change without notice. 

 
10. Prior to the commencement of excavation or any building works, at the proposed point of 

construction site entry, photographic survey showing the existing conditions of Council’s and 
RMS infrastructure shall be submitted to Council and Principal Certifying Authority. 
The survey shall detail the physical conditions and identify any existing damages to the roads, 
kerbs, gutters, footpaths, driveways, street trees, street signs and any other Council assets fronting 
the property and extending to a distance of 50m from the development. Failure to do so may result 
in the applicant/developer being liable for any construction related damages to these assets. Any 
damage to Council’s infrastructure during the course of this development shall be restored at the 
applicant’s cost. 
 

11. A Construction Management Program shall be submitted to, and approved in writing by the PCA 
prior to the commencement of excavation or any building works.  The program shall detail: 
(a) The proposed method of access to and egress from the site for construction vehicles, 

including access routes through the Council area and the location and type of temporary 
vehicular crossing for the purpose of minimising traffic congestion and noise in the area, with 
no access across public parks or public reserves being allowed, 

(b) The proposed phases of construction works on the site and the expected duration of each 
construction phase, 

(c) The proposed order in which works on the site will be undertaken, and the method statements 
on how various stages of construction will be undertaken, 
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(d) The proposed manner in which adjoining property owners will be kept advised of the 
timeframes for completion of each phase of development/construction process, 

(e) The proposed method of loading and unloading excavation and construction machinery, 
excavation and building materials, formwork and the erection of any part of the structure 
within the site. Wherever possible mobile cranes should be located wholly within the site, 

(f) The proposed areas within the site to be used for the storage of excavated materials, 
construction materials and waste containers during the construction period, 

(g) The proposed method/device to remove loose material from all vehicles and/or machinery 
before entering the road reserve, any run-off from the washing down of vehicles shall be 
directed to the sediment control system within the site, 

(h) The proposed method of support to any excavation adjacent to adjoining properties, or the 
road reserve. The proposed method of support is to be designed and certified by an 
Accredited Certifier (Structural Engineering), or equivalent, 

(i) Proposed protection for Council and adjoining properties, and 
(j) The location and operation of any on site crane. Please note that a crane may require prior 

approval from Sydney Airports Corporation. 
(k) The location of any Construction Zone (if required) approved by Council’s Traffic Committee, 

including a copy of that approval. 
 

12. Prior to the commencement of excavation or any building works, a detailed Traffic Management 
Plan for the pedestrian and traffic management of the site during construction shall be prepared 
and submitted to the relevant road authority (Council or Roads and Maritime Services) and 
approved by the relevant road authority. The plan shall:  
(a) be prepared by a RMS accredited consultant, 
(b) nominate a contact person who is to have authority without reference to other persons to 

comply with instructions issued by Council’s Traffic Engineer or the Police, 
(c) during construction, if access from Kent Road is required, the applicant is to submit 

documentary evidence to the Principal Certifying Authority that the required Section 138 
Consent under the Roads Act, 1993 has been issued by the New South Wales Roads and 
Maritime Services, and 

(d) if required, implement a public information campaign to inform any road changes well in 
advance of each change. The campaign may be required to be approved by the Traffic 
Committee. 
Note: Any temporary road closure shall be confined to weekends and off-peak hour times 
and is subject to Council’s Traffic Engineer’s approval. Prior to implementation of any road 
closure during construction, Council shall be advised of these changes and Traffic Control 
Plans shall be submitted to Council for approval.  This Plan shall include times and dates of 
changes, measures, signage, road markings and any temporary traffic control measures. 

 
13. Prior to the commencement of any excavation or building work, the applicant shall contact “Dial 

Before You Dig” to obtain a utility service diagram for, and adjacent to the property.  The 
sequence number obtained from “Dial Before You Dig” shall be forwarded to Principal Certifying 
Authority. All utilities within the work zone shall be protected during construction.  
Any adjustments or damage to public utilities/services as a consequence of the development and 
associated construction works shall be restored or repaired at the applicant’s expense. 
 

14. Erosion and sediment control devices shall be installed and functioning prior to the 
commencement of any demolition, excavation or construction works upon the site in order to 
prevent sediment and silt from site works (including demolition and/or excavation) being 
conveyed by stormwater into public stormwater drainage system, natural watercourses, bushland 
and neighbouring properties. In this regard, all stormwater discharge from the site shall meet the 
legislative requirements and guidelines including the Protection of the Environment Operations 
Act 1997.   
These devices shall be maintained in a serviceable condition AT ALL TIMES throughout the entire 
demolition, excavation and construction phases of the development and for a minimum one (1) 
month period after the completion of the development, where necessary. 
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15. The vehicular entry/exits to the site must be protected from erosion and laid with a surface 

material which will not wash into the street drainage system or watercourse. 
 

16. Shaker pads and a wheel washer are to be installed at the entry/exit points to the site to prevent 
soil material leaving the site on the wheels of vehicles and other plant and equipment. 

 
17. The proposed development shall comply with the following: 

 

(a) A sign must be erected in a prominent position on any work site on which work involved in 
the erection or demolition of a building is being carried out: 
(i) Stating that unauthorised entry to the work site is prohibited; 
(ii) Showing the name of the person in charge of the work site and a telephone number at 

which that person may be contacted outside working hours; 
(iii) The Development Approval number; and 
(iv) The name of the Principal Certifying Authority including an afterhours contact 

telephone number. 
(b) Any such sign is to be removed when the work has been completed. 

 
18. Toilet facilities are to be provided at or in the vicinity of the work site on which work involves:  

 

(a) demolition and construction of a building is being carried out, at the rate of one toilet for every 
20 persons or part of 20 persons employed at the site; 

(b) Each toilet provided: 
(i) must be standard flushing toilet; and, 
(ii) must be connected: 
(iii) to a public sewer; or 
(iv) if connection to a public sewer is not practicable to an accredited sewerage 

management facility approved by the Council; or,  
(v) if connection to a public sewer or an accredited sewerage management facility is not 

practicable to some other sewerage management facility approved by the Council. 
(c) The provisions of toilet facilities in accordance with this condition must be in place before 

work commences. 
 

19. Prior to commencement of any works, application(s) shall be made to Council's Customer 
Services Counter and obtained the following approvals and permits on Council’s property/road 
reserve under Road Act 1993 and Local Government Act 1993: -  
(It should be noted that any works shown within Council’s road reserve or other Council Lands on 
the development approval plans are indicative only and no approval for these works is given until 
this condition is satisfied.) 
(a) Permit to erect hoarding on or over a public place, including Council’s property/road reserve, 
(b) Permit to construction works, place and/or storage building materials on footpaths, nature 

strips, 
(c) Permit to install temporary ground anchors in public land,  
(d) Permit to discharge ground water to Council’s stormwater drainage system,  
(e) Permit for roads and footways occupancy (long term/ short term), 
(f) Permit to construct vehicular crossings, footpaths, kerbs and gutters over road reserve, 
(g) Permit to open road reserve area, including roads, footpaths, nature strip, vehicular crossing 

or for any purpose whatsoever, such as relocation / re-adjustments of utility services, 
(h) Permit to place skip/waste bin on footpath and/or nature strip, and 
(i) Permit to use any part of Council’s road reserve or other Council lands. 

 
20. Prior to the commencement of any works, the applicant must inform Council, in writing, of: 

(a) The name of the contractor, and licence number of the licensee who has contracted to do, 
or intends to do, the work: or 

(b) The name and permit number of the owner-builder who intends to do the work; 
(c) The Council also must be informed if: - 
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(i) A contract is entered into for the work to be done by a different licensee; or 
(ii) Arrangements for the doing of the work are otherwise changed. 

 
CONDITIONS WHICH MUST BE SATISFIED PRIOR TO THE ISSUE OF A CONSTRUCTION 
CERTIFICATE 

 

The following conditions shall be satisfied prior to the issue of the relevant construction 
certificate unless otherwise stated 

 
21. The applicant must, prior to the issue of the construction certificate pay the following fees: 

(a) Development Control     $1,450.00 
(b) Footpath Crossing Deposit (As per condition 18) $81,535.05 

 
22. Prior to the issue of any Construction Certificate, the applicant shall lodge a Footpath Crossing 

Deposit of $81,535.05 (GST Exempt) by way of cash deposit or unconditional bank guarantee to 
Council against possible damage to Council’s asset during the course of the building works. The 
deposit will be refunded subject to inspection by Council 12 months after the completion of all 
works relating to the proposed development and Final Occupational Certificate has been issued. 
  

23. Prior to the issue of the construction certificate a detailed management plan of the Gym shall be 
prepared and approved by Council. The plan shall ensure that the amenity of the residents shall 
be protected, with particular reference to how the gym is managed through unmanned hours. 

 
24. Bayside Council, being satisfied that the proposed development will increase the demand for 

public amenities within the area, and in accordance with Council’s Section 94 Contributions 
Plans, a contribution of $122,151.62is payable, prior to the issue of the construction certificate, 
as calculated below: 
 

City of Botany Bay Section 94 Contributions Plan 2016 
The s94 contributions for the residential and retail is as follows (as indexed as of the date of 
consent) are as follows  
a) Community Facilities:    $18,780.03 
b) Administration:    $1,399.58 
c) Open Space & Recreation (Mascot):  $1,905.37 
d) Open Space & Recreation (Citywide): $81,576.62 
e) Transport (Mascot):    $10,803.67 
f) Transport (Citywide):    $7,686.35 
TOTAL: $122,151.62 
Note: The Section 94 Contributions are subject to annual review and the current rates are 
applicable for the financial year in which your consent is granted. If you pay the contribution in a 
later financial year you will be required to pay the fee applicable at the time. 

 
25. Prior to the release of the Construction Certificate, the following required section(s) are to be 

submitted to and approved by Council: 
(a) All driveways/access ramps/vehicular crossings shall conform with Australian Standards AS 

2890.1 and Council requirements including but not limited to Section 8(v) of the DCP 
Stormwater Management Technical Guidelines, and 

(b) For residential flat developments, the applicant shall provide longitudinal sections along the 
extremities and the centre line of each internal driveway/access ramp at a scale of 1:25.  
These long sections shall extend from the horizontal parking area within the property to the 
centre line of the roadway.  The sections shall also show the clear height from the ramp to 
any overhead structure. 

 
26. Prior to the release of the Construction Certificate, the following required section(s) are to be 

submitted to and approved by Council:  
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(a) All driveways/access ramps/vehicular crossings shall conform with Australian Standards AS 
2890.1 and Council requirements including but not limited to Section 8(v) of the DCP 
Stormwater Management Technical Guidelines,  

(b) All service vehicles shall enter the property front in front out,  
(c) Demonstrate safe headroom clearance of 4.5m is achieved in the driveway entrance and 

along the along the travel path, parking and manoeuvring areas of a Medium Rigid Vehicle 
(MRV), including Council’s Garbage Truck, 

(d) Swept path analysis shall be provided for manoeuvring of commercial vehicles, and 
(e) A longitudinal section plotting headroom clearance above driveway access is to be provided 

for assessment. 
 

27. Prior to the release of the Construction Certificate, the following required section(s) are to be 
submitted to and approved by Council:  
(a) Disabled car parking spaces shall be provided and clearly marked as per the Australian 

Standards AS 2890.6, SEPP 65 Design Code and Council requirements, and  
(b) All off street disabled parking shall have access to the adjacent road(s) and to the communal 

open space as per Australian Standards AS 2890.6 and Council requirements.    
 

28. The drawings for the construction certificate for the car park shall show the following parking 
requirements: 

Car Parking Rates Required 

0.6 space / 1 bed unit 
59 units 

36 spaces 

0.9 space / bed unit 
134 units 

121 spaces 

1.4 space / bed unit 
50 units 

70 

1 visitor space / 7 dwellings 35 spaces 

Retail Spaces 24 of which 12 shall be allocated to the 
Gym located in RG07 

TOTAL REQUIRED 286 

TOTAL PROVIDED 276 

Excess car parking spaces within the development at 1-5 Kent Road are to be reallocated to 671-
683 Gardeners Road so as to make up the shortfall identified in the table above.  
Any parking in excess of 289 car parking spaces is to be allocated to a residential apartment or the 
retail tenancy. 
 

29. The building shall be constructed in accordance with AS2021- 2000: Acoustics, Aircraft Noise 
Intrusion, Building Siting and Construction, the details of which must be prepared by a practicing 
professional acoustical consultant.  The report shall be submitted to the certifying authority prior 
to the release of the Construction Certificate and the building plans endorsed with the required 
acoustical measures. 
The measures required in the acoustical assessment report prepared by Acoustic Logic, dated 
6 September 2017, Report reference number 20160869.1/1706A/R1/TA shall be undertaken in 
accordance with the provisions of AS 2021 – 2000: Acoustics - Aircraft Noise Intrusion - Building 
Siting and Construction to establish components of construction to achieve indoor design sound 
levels in accordance with Table 3.3 of AS2021 – 2000 shall be incorporated into the construction 
of the building.  
The work detailed in the report includes: 
(a) Appropriate acoustic glazing to stated windows and doors, 
(b) Detailed roof and ceiling construction, 
(c) Wall and ceiling corner details and, 
(d) External door specification, 
(e) Acoustically treated mechanical ventilation. 
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Note: In many cases the applicant chooses to install air conditioning to meet mechanical 
ventilation requirements above.  If they do it will require consideration of the noise from the 
air conditioner. 

 
30. A suitable intercom system linked to all units within the development shall be provided at the 

vehicle entrance to the development to ensure any visitors to the site can gain access to the 
visitor parking in the car parking area. The details of the intercom system shall be submitted to 
Certifying Authority prior to the issue of the Construction Certificate and its location and 
specifications endorsed on the construction drawings. 
 

DURING WORKS 
 

31. An experienced Landscape Contractor shall be engaged to undertake all landscaping (site and 
public domain) work and shall be provided with a copy of both the approved landscape drawing 
and the conditions of approval to satisfactorily construct the landscape to Council requirements. 
The contractor shall be engaged weekly for a minimum period of 52 weeks from final completion 
of landscaping for maintenance and defects liability, replacing plants in the event of death, 
damage, theft or poor performance. After that time regular and ongoing maintenance is required. 
  

32. Planter boxes including grass knolls constructed over a concrete slab shall be built in accordance 
with the following requirements:  
(a) Ensure soil depths and dimensions in accordance with Council’s DCP allowing a minimum 

soil depth of 1 metre to support trees. The base of the planter must be screeded to ensure 
drainage to a piped internal drainage outlet of minimum diameter 90mm, with no low points 
elsewhere in the planter. There are to be no external weep holes.  

(b) A concrete hob or haunch shall be constructed at the internal join between the sides and 
base of the planter to contain drainage to within the planter. 

(c) Planters or grass knolls are to be fully waterproofed and sealed internally with a proprietary 
sealing agent and applied by a qualified and experienced tradesman to eliminate water 
seepage and staining of  materials. All internal sealed finishes are to be sound and installed 
to manufacturer’s directions prior to backfilling with soil. An inspection of the waterproofing 
and sealing of edges is required by the Certifier prior to backfilling with soil. 

(d) Drainage cell must be supplied to the base and sides of any planter to minimize damage to 
the waterproof seal during backfilling and facilitate drainage. Apply a proprietary brand filter 
fabric and backfill with an imported lightweight soil suitable for planter boxes compliant with 
AS 4419 and AS 3743. Install drip irrigation including to lawns. 

(e) Any walls shall be finished externally with a suitable paint, render or tile to co-ordinate with 
the colour schemes and finishes of the building. 

 
33. During demolition, excavation and construction, care must be taken to protect Council’s 

infrastructure, including street signs, footpath, kerb, gutter and drainage pits etc. Protecting 
measures shall be maintained in a state of good and safe condition throughout the course of 
demolition, excavation and construction. The area fronting the site and in the vicinity of the 
development shall also be make safe for pedestrian and vehicular traffic at all times. Any damage 
to Council’s infrastructure (including damage caused by, but not limited to, delivery vehicles, 
waste collection, contractors, sub-contractors, concrete delivery vehicles) shall be fully repaired 
in accordance with Council’s specification and AUS-SPEC at no cost to Council. 

 
34. 

(a) The applicant shall conduct all construction works and any related deliveries/activities wholly 
within the site.  If any use of Council’s road reserve is required, approval and permits shall 
be obtained from Council. 

(b) Construction operations such as brick cutting, washing tools or brushes and mixing mortar 
shall not be carried out on park/road reserve or in any other locations which could lead to the 
discharge of materials into the stormwater drainage system or onto Council’s lands. 
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(c) Hosing down or hosing/washing out of any truck (concrete truck), plant (eg concrete pumps) 
or equipment (eg wheelbarrows) on Council’s road reserve or other property is strictly 
prohibited.  Hosing down of vehicle tyres shall only be conducted in a suitable off-street area 
where wash waters do not enter the stormwater system or Council’s land. Fines and cleaning 
costs will apply to any breach of this condition.  

(d) Pavement surfaces adjacent to the ingress and egress points are to be swept and kept clear 
of earth, mud and other materials at all times and in particular at the end of each working day 
or as directed by Council's Engineer. 

(e) During construction and deliveries, access to the site shall be available in all weather 
conditions. The area shall be stabilised and protected from erosion to prevent any vehicles 
(including deliveries) tracking soil materials onto street drainage system/watercourse, 
Council’s lands, public roads and road-related areas.  

 
35. During construction, the applicant shall ensure that all works and measures have been 

implemented in accordance with approved Traffic Management Plan and Construction 
Management Plan at all times. 
 

36. Any new information that comes to light during demolition or construction which has the potential 
to alter previous conclusions about site contamination and remediation must be notified to 
Council and the accredited certifier immediately. All work on site shall cease until the council is 
notified and appropriate measures to assess and manage the contamination in accordance with 
any relevant NSW EPA adopted guidelines is completed by an appropriately qualified and 
experienced environmental consultant. 

 
37. Any material containing asbestos found on site during the demolition process shall be removed 

and disposed of in accordance with: 
(a) SafeWork NSW requirements. An appropriately licensed asbestos removalist must complete 

all asbestos works if they consist of the removal of more than 10m2 of bonded asbestos 
and/or any friable asbestos. 

(b) Protection of the Environment Operations Act 1997.  
(c) Protection of the Environment Operations (Waste) Regulation 2014. 
(d) NSW Environment Protection Authority Waste Classification Guidelines 2014. 

 
38. The principal contractor or owner builder must install and maintain water pollution, erosion and 

sedimentation controls in accordance with: 
(a) The Erosion and Sediment Control Plan; 
(b) “Managing Urban Stormwater - Soils and Construction” (2004) Landcom  (‘The Blue Book’); 

and 
(c) Protection of the Environment Operations Act 1997. 
 

39. During demolition, excavation, construction and any associated delivery activities, access to the 
site shall be available in all weather conditions. The area shall be stabilised and protected from 
erosion to prevent any construction-related vehicles (including deliveries) tracking soil materials 
onto street drainage system/watercourse, Council’s lands, public roads and road-related areas. 
Hosing down of vehicle tyres shall only be conducted in a suitable off-street area where wash 
waters do not enter the stormwater system or Council’s lands. 
 

40. Results of the monitoring of any field parameters such as soil, groundwater, surface water, dust 
or noise measurements shall be made available to Council Officers on request throughout the 
construction works.  

 
41. Throughout the construction period, Council’s warning sign for soil and water management shall 

be displayed on the most prominent point of the building site, visible to both the street and site 
workers. A copy of the sign is available from Council’s Customer Service Counter. 
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42. All possible and practicable steps shall be taken to prevent nuisance to the inhabitants of the 
surrounding neighbourhood from wind-blown dust, debris, noise and the like. 

 
43. Vibration levels induced by the demolition activities shall not exceed 1mm/sec peak particle 

velocity (ppv) when measured at the footing of any occupied building. 
 

44. The following shall be complied with during construction and demolition: 

(a) Construction Noise 

(i) Noise from construction activities associated with the development shall comply with 
the NSW Environment Protection Authority’s Interim Construction Noise Guideline and 
the Protection of the Environment Operations Act 1997. 

(b) Level Restrictions 

(i) Construction period of 4 weeks and under: 

(1) The L10 sound pressure level measured over a period of not less than 15 minutes 
when the construction site is in operating must not exceed the background level 
by more than 20dB(A).  

(ii) Construction period greater than 4 weeks and not exceeding 26 weeks: 

(1) The L10 sound pressure level measured over a period of not less than 15 minutes 
when the construction site is in operating must not exceed the background level 
by more than 10 dB(A). 

(c) Time Restrictions 

(i) Monday to Friday  07:00am to 06:00pm 

(ii) Saturday   08:00am to 04:00pm 

(iii) No demolition or construction to take place on Sundays or Public Holidays. 

(d) Silencing 

(i) All possible steps should be taken to silence construction site equipment. 
 

45. During excavation and construction work the Council nature strip shall be maintained in a clean 
and tidy state at all times. The nature strip shall be suitably replaced where damaged due to 
construction work in accordance with Council Specification at the completion of construction, and 
at the Applicant’s expense. 
  

46. During excavation and construction works, the applicant / builder is required to ensure the 
protection and preservation of all boundary fencing or boundary walls between the subject site 
and adjoining properties. Any damage caused as a result of such works will be at the full cost of 
the applicant/builder.  

 
CONDITIONS WHICH MUST BE SATISFIED PRIOR TO THE ISSUE OF AN OCCUPATION 
CERTIFICATE 

 
47. Prior to the issue of any Occupation Certificate, the applicant is to provide the following: 

(a) Certification is to be provided to the Certifying Authority that all apartments should provide at 
least 10m3 of storage to comply with the minimum requirements for storage under the ADG 
with at least 50% of this storage requirement contained within the apartment.  
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48. Any damage not shown in the photographic survey submitted to Council before site works have 
commenced will be assumed to have been caused by the site works (unless evidence to prove 
otherwise). All damages as a result from site works shall be rectified at the applicant's expense to 
Council’s satisfaction, prior to occupancy of the development and release of damage deposit. 
  

49. Prior to the issue of any Occupation Certificate, documentation from a practising civil engineer 
shall be submitted to the Principal Certifying Authority certifying that the stormwater drainage 
system has been constructed generally in accordance with the approved stormwater 
management construction plan(s) and all relevant standards. 

 
50. Any Stratum subdivision of the development shall be the subject of a further Development 

Application to Council. 
 

51. That before entering a lease/occupancy agreement, all tenants and occupiers of the development 
are to be advised by the owner of the building that residents are not eligible to participate in on-
street resident parking schemes.  

 
52. Prior to the issue of the occupation certificate, a  sign to this effect shall be located in a prominent 

place, to Council’s satisfaction, such as on a the notice board in the communal room, where it 
can easily be observed and read by persons entering the building. 

 
53. To ensure satisfactory growth and maintenance of the landscaping, a fully automatic drip 

irrigation system is required in all landscaped areas. The system shall be installed by a qualified 
landscape contractor and provide full coverage of planted areas with no more than 300mm 
between drippers, automatic controllers and backflow prevention devices, and should be 
connected to a recycled water source. Irrigation shall comply with both Sydney Water and 
Council requirements as well as Australian Standards, and be maintained in effective working 
order at all times. 

 
54. Landscaping on the property and in the public domain shall be installed in accordance with the 

approved landscape plan as stamped by Council’s Landscape Architect prior to the issue of the 
Occupation Certificate of the separate buildings. This amended plan supersedes the original 
landscape plan prior to the issue of an Occupation Certificate. The landscaped areas on the 
property shall be maintained in accordance with the Council stamped and approved landscape 
documentation, the conditions of development consent all times. (DA-2017/1155/03) 

 
55. At the completion of landscaping on the site, the Applicant is required to obtain a Certificate of 

Compliance from the Landscape Consultant to certify that the landscaping has been installed in 
accordance with the Council approved landscape plan. The Certificate is to be submitted to 
Bayside Council prior to the Issue of an Occupation Certificate. 

 
56. Prior to release of the Occupation Certificate the developer must submit to the Certifying 

Authority an acoustic report to verify that the measures stated in the acoustic report have been 
carried out and certify that the construction meets the above requirements.  The report must be 
prepared by a qualified practicing acoustic engineer (who is a member of either the Australian 
Acoustical Society or the Association of Australian Acoustical Consultants). 

 
57. All services (Utility, Council, etc.) within the road reserve (including the footpath) shall be 

relocated/adjusted to match the proposed/existing levels as required by the development. 
 

58. Prior to the issue of the relevant final Occupation Certificate, a Certificate of Survey from a 
Registered Surveyor shall be submitted to the Principal Certifying Authority and the Council to 
the effect that: 

(a) All reduced levels shown upon the approved plans, with relation to the required solar panels, 
drainage, boundary and road reserve levels, have been strictly adhered to; and 
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(b) A Floor Space Ratio (FSR) of 3.43:1 and a maximum height of 46.34m and up to a maximum 
of RL 51m AHD, as approved under this Development Consent No. 2017/1155, have been 
strictly adhered to and any departures are to be rectified in order to issue the Occupation 
Certificate. 

(c) The development as built, stands within a consolidated lot otherwise described as Lot 1 in 
DP 777315 and Lot 500 in DP 1030729. (DA-2017/1155/02) (DA-2017/1155/03) 

 
59. The applicant is responsible for the installation and protection of all regulatory/ parking / street 

signs fronting the property. Any damaged or missing street signs as a consequence of the 
development and associated construction works shall be replaced at full cost to the applicant. 
 

60. Any air conditioning units are to be located so that they are not visible from the street or public 
place and are not obscure windows/window frames or architectural features of the development 
and installed in a manner not be inconsistent with the relevant provisions of the Building Code of 
Australia (BCA). 

 
61.  

(a) Prior to the issue of any Occupation Certificate, the retail spaces are to be allocated to the 
closest spaces to the retail tenancy. 

(b) Prior to the issue of any Occupation Certificate, entry/egress doors to the development 
should have an electronically operated lock which require security swipe pass for entry.  The 
lifts operating in the building should have the same security swipe pass technology.  When 
an occupant buzzes in a visitor the lift should recognise the floor the occupant resides and 
only allow the visitor access to that floor in the lift. 

 
62. Prior to use and occupation of the building an Occupation Certificate must be obtained under 

Section 109C(1)(c) and 109M of the Environmental Planning and Assessment Act 1979. 
 

CONDITIONS WHICH MUST BE SATISFIED DURING THE ONGOING USE OF THE DEVELOPMENT 
 

63. The use of the retail tenancies RG 08, 09, 10 and RG 26 are subject to a separate approval (DA 
or complying development certificate). 
 

64. The stormwater drainage system (including all pits, pipes, absorption, detention structures, 
treatment devices, infiltration systems and rainwater tanks) shall be regularly cleaned, 
maintained and repaired to ensure the efficient operation of the system from time to time and at 
all times. The system shall be inspected after every rainfall event to remove any blockage, silt, 
debris, sludge and the like in the system. All solid and liquid waste that is collected during 
maintenance shall be disposed of in a manner that complies with the appropriate Environmental 
Guidelines. 

 
65. Ongoing maintenance of the road verges and footpaths and nature strips in Kent Road 

Gardeners Road shall be undertaken by the owner/body corporate/Strata Corporation. 
Maintenance includes mowing, watering and maintaining the landscaping in these areas at all 
times. Maintenance does not include pruning, trimming, shaping or any work to street trees at 
any time. 

 
66. The use of the premises shall not give rise to any of the following when measured or assessed at 

“sensitive” positions within any other property. These “sensitive” positions should be selected to 
reflect the typical use of a property (ie any outdoor areas for day and evening but closer to the 
façade at night time), unless other positions can be shown to be more relevant. 
(a) The operation of all plant and equipment shall not give rise to an equivalent continuous 

(LAeq) sound pressure level at any point on any residential property greater than 5dB(A) 
above the existing background LA90 level (in the absence of the noise under consideration). 
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(b) The operation of all plant and equipment when assessed on any residential property shall 
not give rise to a sound pressure level that exceeds LAeq 50dB(A) day time and LAeq 40 
dB(A) night time.  

(c) The operation of all plant and equipment when assessed on any neighbouring 
commercial/industrial premises shall not give rise to a sound pressure level that exceeds 
LAeq 65dB(A) day time/night time. 

(d) For assessment purposes, the above LAeq sound levels shall be assessed over a period of 
10-15 minutes and adjusted in accordance with EPA guidelines for tonality, frequency 
weighting, impulsive characteristics, fluctuations and temporal content where necessary. 

 
67. Any air conditioning units shall comply with the following requirements: 

(a) Air conditioning units are not to be visible from the street or public place and are not to 
obscure windows/window frames or architectural features of the dwelling. 

(b) A person must not cause or permit an air conditioner to be used on residential premises in 
such a manner that it emits noise that can be heard within a habitable room in any other 
residential premises (regardless of whether any door or window to that room is open):  
(i) Before 8 am or after 10 pm on any Saturday, Sunday or public holiday, or 
(ii) Before 7 am or after 10 pm on any other day. 

 
68. Visible light reflectivity from building materials use on new building facades must not exceed 

20%. 
 

69. The following shall be complied with at all times: 
(a) All loading and unloading associated with the retail tenancy is to be undertaken within the 

loading dock (basement) of Building C (1-5 Kent Road, Mascot). 
(b) No garbage collection associated with the retail premises is permitted between 10pm and 

6am. 
(c) The collection of garbage associated with the residential premises shall be restricted to 6am 

to 6pm Monday to Sunday.  
 

70. The following shall be complied with at all times: 
(a) Each residential dwelling (apartment) is approved as a single dwelling for use and occupation 

by a single family. They shall not be used for separate residential occupation or as separate 
residential flats. No plumbing fixtures, fittings, walls shall be deleted or added, doorways 
enclosed or any other changes made from the approved plans in Condition No. 1 of this 
Consent without the prior Consent of the Council, other than permitted by Exempt and 
Complying provisions; 

(b) The adaptable apartments approved under this development consent are to remain unaltered 
at all times; and 

(c) The storage areas located within the basement shall be allocated to the relevant residential 
dwelling in any future subdivision of the site. In addition, any isolated storage areas and other 
spaces as identified by the NSW Police, shall be monitored by CCTV cameras at all times. 

 
71. All parking bays shown on the approved architectural plans shall be set aside for parking purpose 

only and shall not be used for other purposes, e.g. storage of goods. Vehicle turning areas shall 
be kept clear at all times and no vehicles are permitted to park in these areas. This is to be 
complied with at all times. 
 

Gym Conditions 
 

72. A maximum of four (4) people may be employed at the Gym in association with the use. 
 

73. The ongoing operation of the gym must meet relevant noise criteria as stipulated in condition 66. 
The operation of the gym shall not transmit vibration throughout the building, in particular to 
residential apartments and in order to ensure this, shock mats shall be installed in relevant areas 
to avoid the interference with the amenity of inhabitants. 
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74. No signage other than exempt or complying signage shall be installed in relation to the gym, any 

signage installed must maintain an active street frontage to allow passive surveillance to occur to 
the public domain. Signage detail beyond the provisions of exempt and complying within the LEP 
or SEPP will require an application to Council. 

 
75. The operation of the gym shall be undertaken in accordance with relevant conditions of consent 

and the plan of management approved by Council. 
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Item No 6.3 

Application Type Modification Application 

Application No F18/404 

Lodgement Date 04/04/2018 

Property DA-2016/117/5 - 671-683 Gardeners Road, Mascot 

Ward Mascot 

Owner Karimbla Properties (No. 46) PL 

Applicant Karimbla Properties (No. 46) PL 

Proposal Amendment of a series of conditions  

No. of Submissions Nil 

Cost of Development N/A 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 
 
That the Section 4.55(1A) application for the modification of Conditions 38, 83, 85, 86, 87, 
88, 90, 93, 96, 97 and 101, and deletion of Condition 95 at 671-683 Gardeners Road, Mascot 
be APPROVED.  
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Statement of Environmental Effects ⇩    
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Item No 6.4 

Application Type Development Application 

Application No SF18/1595 

Lodgement Date 25/05/2017 

Property DA-2017/1085 - 49 George Street, Eastlakes 

Ward Botany Bay 

Owner Sweet Tungka 

Applicant Space 0.618:1 Pty Ltd 

Proposal Demolition of existing structures and construction of new 2 x 
two storey semi-detached dwellings with basement parking 

No. of Submissions Four (4) 

Cost of Development $1,301,735.00 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 
 
It is RECOMMENDED that the Bayside Local Planning Panel, resolve: 

1 That the Panel is satisfied that the applicant’s written request has adequately 
addressed the matters required to be demonstrated by Clause 4.6(3) of Botany Bay 
Local Environmental Plan 2013 and that the proposed development is in the public 
interest as it is consistent with the objective of the FSR Standard and the objectives for 
the R2 Low Density Residential zone. 

2 That Development Application DA-2017/1085 for the demolition of existing structures 
and construction of 2 x two storey semi-detached dwellings with basement parking at 
49 George Street Eastlakes, be APPROVED pursuant to Section 4.16(1) of the 
Environmental Planning and Assessment Act 1979, subject to the recommended 
conditions of consent. 

3 That any objectors be notified of the determination made by the Bayside Local Planning 
Panel. 
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Clause 4.6 Statement ⇩   
3 Architectural Plans ⇩    
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Item No 6.5 

Application Type Modification Application 

Application No DA-2017/224/B 

Lodgement Date 13/03/2018 

Property DA-2017/224/B - 206 Rocky Point, Kogarah; 152-200 
Rocky Point Road, Kogarah 

Ward Rockdale 

Owner JQZ Nine Pty Ltd 

Applicant Rocky Point Road Development Pty Ltd 

Proposal Modification of Condition 19(a)(ii) to permit conversion of six 
(6) x three (3) bedroom units to two (2) bedroom units instead 
of one (1) bedroom units as required by the condition. 

No. of Submissions Nil 

Cost of Development N/A 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 
 
That Modification Application No. DA-2017/224/B, being a Section 4.55(1A) application to 
amend Development Consent No. DA-2017/224, for modification of Condition 19(a)(ii) to 
permit conversion of six (6) x three (3) bedroom units to two (2) bedroom units instead of one 
(1) bedroom units at 152-200 & 206 Rocky Point Road, Rockdale, be APPROVED pursuant 
to Section 4.55(1A) of the Environmental Planning and Assessment Act 1979 and subject to 
the modifications of conditions of consent attached to this report.  
 
 

Location Plan 
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Attachments 
 
1 Planning Assessment Report ⇩   
2 Statement of Environmental Effects ⇩    
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Item No 6.6 

Application Type Modification Application 

Application No DA-2016/296/C 

Lodgement Date 13/07/2018 

Property DA-2016/296/C - 7-13 Willis Street Wolli Creek 

Ward Mascot 

Owner Mr Tony Jreige 

Applicant Mr Mark Beauman – Urban Link Pty Ltd 

Proposal Modification to amend Condition 30(b) to amend height 
clearance to basement access. 

No. of Submissions Nil 

Cost of Development N/A 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 
 

That Modification Application No. DA-2016/296/C, being a Section 4.55(1A) application to 
amend Development Consent Number DA-2016/296 at 7-13 Willis Street, Wolli Creek, be 
APPROVED and the consent be amended in the following manner:  
 
That conditions 2, 14, 30, 99, 111 be amended as follows: 
 
2. The development must be implemented substantially in accordance with the plans 

listed below, the application form and on any supporting information received with the 
application, except as may be amended in red on the attached plans and by the 
following conditions.  
 

Plan/Dwg No. Drawn by Dated Received 
by Council 

DA1000 (Issue D) – Areas / 
Compliance 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA2000 (Issue D)  - Site Plan Urban Link 
Architecture 

26/09/16 26/09/16 

DA2001 (Issue D) – Site Analysis Plan Urban Link 
Architecture 

24/02/16 26/02/16 

DA2100 (Issue D) – Basement 02 Urban Link 
Architecture 

26/09/16 26/09/16 

DA2101 (Issue D) – Basement 01 Urban Link 
Architecture 

26/09/16 26/09/16 

DA2102 (Issue G) – Ground Floor Urban Link 
Architecture 

13/08/2018 13/08/2018 

DA2103 (Issue F) – Level 01 Urban Link 
Architecture 

23/5/17 10/7/17 
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DA2104 (Issue F) – Level 02 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2105 (Issue F) – Level 03 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2106 (Issue F) – Level 04 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2107 (Issue F) – Level 05 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2108 (Issue F) – Level 06 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2109 (Issue F) – Level 07 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2110 (Issue F) – Level 08 Urban Link 
Architecture 

23/5/17 10/7/17 

DA2111 (Issue D) – Roof Plan Urban Link 
Architecture 

26/09/16 26/09/16 

DA3000 (Issue F) – North Elevation Urban Link 
Architecture 

23/5/17 10/7/17 

DA3001 (Issue D) – North Internal 
Elevation 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA3002 (Issue D) – East Elevation Urban Link 
Architecture 

26/09/16 26/09/16 

DA3003 (Issue F) – South Elevation Urban Link 
Architecture 

23/5/17 10/7/17 

DA3004 (Issue D) – South Internal 
Elevation 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA3005 (Issue D) – West Elevation Urban Link 
Architecture 

26/09/16 26/09/16 

DA3006 (Issue D) – Streetscapes Urban Link 
Architecture 

26/09/16 26/09/16 

DA3100 (Issue F) – Sections North-
South 

Urban Link 
Architecture 

23/5/17 10/7/17 

DA3101 (Issue D) – Sections North-
South 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA3102 (Issue D) – Sections East-
West 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA3103 (Issue D) – Ramp Detail 
Section 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA3104 (Issue D) – Driveway Detail 
Section 

Urban Link 
Architecture 

26/09/16 26/09/16 

DA5000 (Issue F) - Materials Urban Link 
Architecture 

23/5/17 10/7/17 

 

[Amendment A - S96(1A) amended on  08/12/2017] 
 
[Amendment C - 4.55(1A) amended on 11/09/2018] 

14.  Loading & Unloading (e.g. Removalist Vans / Trucks):  
 
Loading and unloading shall be restricted as follows:  

(a)  Loading and unloading within the site shall be restricted to commercial vehicles 
not exceeding the size and mass description of Low Clearance Truck, maximum 
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3.1m height. Commercial vehicles greater in size and mass than the Low 
Clearance Truck SRV are not permitted to enter the site.  

(b)  All loading, unloading and transfer of goods to and from the loading bay and 
premises, including removalist vans, shall take place wholly within the property.  

(c)  Loading areas are to be used only for the loading and unloading of goods, 
materials etc. not for any other purpose.  

 

[Amendment C - 4.55(1A) amended on 11/09/2018] 

30. Internal Height Clearance - Parking & Access  

(a) Internal height clearance shall be designed throughout the car park and access 
driveway in accordance with AS2890.1 and AS2890.6.  

(b) An amended Driveway Detail Section must be submitted to, and approved by, the 
Principal Certifying Authority (PCA) prior to issue of the Construction Certificate 
demonstrating that an internal height clearance of 3.1m has been achieved within 
the ground floor ramp and manoeuvring areas for the Low Clearance Truck. 
 

[Amendment C - 4.55(1A) amended on 11/09/2018]  

99. Seventy-four (74) off-street car spaces, one (1) loading bay for a Low Clearance Truck, 
maximum 3.1m height and one (1) VAN service bay shared within a visitor parking 
shall be provided in accordance with the submitted plan and shall be sealed and line 
marked to Council's satisfaction prior to issue of the Occupation Certificate. The 
pavement of all car parking spaces, manoeuvring areas and internal driveways shall 
comply with Australian Standard AS3727 – Guide to Residential Pavements.  

 

[Amendment C - 4.55(1A) amended on 11/09/2018] 

111.  Positive covenants pursuant to the Conveyancing Act 1919 shall be created on the title 
of the lots that contain the stormwater/rainwater tank facility to provide for the 
maintenance of the detention and treatment facility and waste removal by a private 
waste contractor for ongoing compliance. 
 

[Amendment C - 4.55(1A) amended on 11/09/2018] 
 
The following additional condition 10A shall be inserted: 

10A.  Waste & Recycling Collection / Removalist Drop-off's & Pick-ups - Operational 
Requirements  

a) Waste & recycling collection and servicing, including removalist trucks, 
must be carried out entirely within the approved loading bay at all times.  

b) Waste & recycling collection, deliveries, removalists and/or any other 
servicing must not, at any time, be undertaken from the Willis Street and 
Guess Avenue or elsewhere within the site.  

c) Waste and recycling shall be collected by a private waste contractor. A 
contract for waste and recycling collection must be entered into prior to 
issue of the Occupation Certificate. The company engaged must ensure 
that all recycling is collected separately from waste. 
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d) Waste & recycling collection must be undertaken during off-peak times.  

e) The maximum size truck permitted to access the site is a Low Clearance 
Truck, maximum 3.1m height.  

f) The loading bay must be allocated as ‘common property’ on any future 
strata plan of subdivision under the Strata (Freehold) Schemes Act.  

[Amendment C - 4.55(1A) amended on 11/09/2018] 
 
Reason for additional condition 10A is: 
 
 To ensure appropriate on going waste management by a private contractor on 

site.  
 
 

Location Plan 
 

 
 

 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Cover Letter Traffic Engineer ⇩   
3 Private Waste Collection Details ⇩    
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Item No 6.7 

Application Type Modification Application 

Application No SF18/1668 

Lodgement Date 10/02/2018 

Property DA-2013/197/4 - 40-54 Baxter Road, Mascot 

Ward Mascot 

Owner Well Smart Group 

Applicant Jai Ruize 

Proposal Amendments to the approved hotel development, relating 
to modifications of the façade, increase in the height, 
internal modifications and relocation of the drop-off zone 
on Baxter Road 

No. of Submissions Nil 

Cost of Development N/A 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 
 

That the Section 4.55(1A) application for amendments to the approved hotel development, 
relating to modifications of the façade, increase in the height, internal modifications and 
relocation of the pick-up / drop-off zone on Baxter Road at 40-54 Baxter Road, Mascot 
be APPROVED subject to the following: 
 
(a) Modify Condition 1 relating to approved plans. 

  
(b) Modify Condition 7 relating to signage. 
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Architectural Plans ⇩   
3 Landscape Plan ⇩    
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Item No 6.8 

Application Type Development Application 

Application No SF18/1844 

Lodgement Date 18/10/2017 

Property DA-2017/1185 - 256 Coward Street, Mascot 

Ward Mascot 

Owner JKN Coward Pty Ltd 

Applicant Krikis Tayler Architects 

Proposal Reconfiguration of the approved Building A to provide 17 
additional units 

No. of Submissions Nil 

Cost of Development $4,829,698 

Report by Michael McCabe, Director City Futures  
  

 

Officer Recommendation 

1. That the Bayside Local Planning Panel support the variation to clause 4.4 relating 
to Floor Space Ratio in the Botany Bay Local Environmental Plan 2013 in 
accordance with the request under clause 4.6 submitted by the applicant. 

2. That Development Application No. DA-2017/1185 for the reconfiguration of the 
approved Building A to provide 17 additional units be APPROVED subject to 
recommended conditions of consent. 
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Location Plan 
 

 
 
 

Attachments 
 
1 Planning Assessment Report ⇩   
2 Amended Clause 4.6 Variation ⇩   
3 Elevations ⇩   
4 Sections ⇩    
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Application Details  
 
Application Number: 

 
DA-2017/1185 

 
Date of Receipt: 18 October 2017 

 
Property: 256-280 Coward Street, Mascot 

 
Lot  & DP/SP No: Lot 3 in DP 1221649 

 
Owner: JKN Coward Pty Ltd 

 
Applicant: Krikis Tayler Architects 

 
Proposal: Reconfiguration of the approved building to provide 17 additional 

units 
 

Recommendation: Approve the development, subject to conditions 
 

Value: $4,829,698 
 

No. of submissions: Nil 
 

Author: Andrew Ison, Senior Development Assessment Planner 
 

Date of Report: 11 September 2018 
 

 
Key Issues 
 
Bayside Council received Development Application No. 2017/1185 on 18 October 2017 seeking consent 

for reconfiguration of the approved building to provide 17 additional units at 256-280 Coward Street, 
Mascot. 
 
The application is referred to the Bayside Local Planning Panel as the proposed works will involve a 
further increase to the Floor Space Ratio that is beyond what was approved by the former Sydney East 
Joint Regional Planning Panel under DA-2014/146. 
 
The application was placed on public exhibition from 15 November 2017 to 29 November 2018. No 
submissions were received. 
 
Key issues with this application relate to the further additional gross floor area across the subject site. 
 
The development application has been assessed in accordance with the relevant requirements of the 
Environmental Planning and Assessment Act 1979 (EPA Act) and is recommended for approval, subject 
to conditions of consent. 

 
Recommendation 

 
That the Development Application No. 2017/1185 for the reconfiguration of the approved building to 
provide 17 additional units is APPROVED subject to conditions.  
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Background 

 
History 
 
On 12 June 2015, DA-2014/146 was approved by the now former Sydney East Joint Regional Planning 
Panel for the following: 
 

 Demolition of the existing commercial building, removal of trees and construction of two 14 storey 
mixed use buildings containing 1440m2 of retail and 499 residential units; 

 Three basement levels and one ground level of parking below Building A, linking with the basement 
for the adjoining building at 39 Kent Road; 

 One basement level and three above ground parking levels for Building B; 

 A total of 792 car parking spaces plus a public pay car park for approximately 93 car parking 
spaces; 

 A Voluntary Planning Agreement for works which include the dedication and embellishment of a 
through site link to provide public pedestrian access from Coward Street to John Street, and the 
provision of a public pay car park accommodating approximately 93 car parking spaces. 

 
On 1 July 2016, an application to modify the consent under the former Section 96(1A) provisions (now 
known as Section 4.55(1A)) was lodged with the City of Botany Bay (DA-2014/146/01) to amend 
condition 43 regarding the timing of the Section 94 contribution. This was approved under delegated 
authority on 1 November 2016. 
 
On 19 April 2017, an application to modify the consent under the former Section 96(2) provisions (now 
known as Section 4.55(2)) was lodged with Bayside Council (DA-2014/146/02) to modify the unit layouts 
within Building B. This was approved under by the SECPP on 5 October 2017. 
 
On 18 October 2017, the current application was lodged with Council for the following: 
 

 Additional 17 units for Building A; and 

 Additional 17 units for Building B. 
 

On 20 June 2018 the current application was revised to delete the additional units off Building B, and 
retain the additional 17 units on Building A, as well as minor amendments to five approved units. 
 
On 29 March 2018, a 2 lot Stratum subdivision was approved under delegation, with Proposed Stratum 
Lot 100 to contain Building A and proposed Stratum Lot 101 to contain Building B. This was registered 
on 22 May 2018 (DP 1241951).  
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Proposal 
 

This development application seeks consent for the four additional storeys at the western end of 
Building A (levels 9 through to 12), and 17 additional units and also the reconfiguration of five 
approved units. This is detailed further below: 
 
New units 
 

Unit Bedrooms Size Other comments 

A916 1 67m2 Two storey unit with main entry on 
Level 9 and upper level on Level 10 

A917 2 88m2 Two storey unit with main entry on 
Level 9 and upper level on Level 10 

A918 2 81m2 Two storey unit with main entry on 
Level 9 and upper level on Level 10 

A919 1 67m2 Two storey unit with main entry on 
Level 9 and upper level on Level 10 

A920 1 74m2 Two storey unit with main entry on 
Level 9 and upper level on Level 10 

A921 2 75m2 Single storey unit 

A922 1 57m2 Single storey unit 

A923 2 75m2 Single storey unit 

A1016 2 67m2 Two storey unit with main entry on 
Level 10 and lower level on Level 9  

A1116 2 87m2 Single storey unit 

A1117 2 75m2 Single storey unit 

A1118 1 57m2 Single storey unit 

A1119 2 75m2 Single storey unit 

A1216 2 87m2 Single storey unit 

A1217 2 75m2 Single storey unit 

A1218 1 57m2 Single storey unit 

A1219 2 75m2 Single storey unit 

 
Re-configured units 
 

Unit Approved size Bedrooms Proposed size Bedrooms 

A906 84m2  1 78m2 1 

A1006 81m2  1 78m2 1 

A1106 81m2 1 78m2 1 

A1206 81m2 1 78m2 1 

A1301 135m2 3 135m2 3 
 

However, the additional units will further increase the approved Floor Space Ratio from 4.41:1 to 4.44:1, 
as there will be an increase of the floor area from 46,556m2 as approved to 47,867m2 (an additional 
1,311m2). The additional 17 units will result in a total of 207 units for Building A (7 x studios, 106 x 1 
bedroom, 74 x 2 bedrooms and 3 x 3 bedrooms). 
 
There are no other changes proposed to Building A. 
 
The amendments, as reproduced below are indicated by red clouding. 
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Figure 1: Elevations 

 

Site Description 

 
The subject site is commonly known as 256-280 Coward Street, Mascot (Pts 100 and 101 in DP 
1241951). It is located on the northern side between Kent Road to the west and Bourke Road to the east. 
The site is rectangular in shape, an area of 10,780m2, and at the time of the writing of this report is a 
cleared site, with construction of the DA approved building having commenced. The surrounding area is 
characterised primarily by various forms of residential accommodation, generally shop top housing 
developments, as well as a large number of industrial related uses, particularly to the south and to the 
west of Kent Road. The subject site is located to the west of the Mascot town centre, to the north of 
Sydney Airport and to the south of Gardeners Road.   
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Figure 2: Aerial showing subject site, marked in red (Source: Bayside IntraMaps) 
 

 
Figure 3: Photo of subject site, looking east from the Kent Road intersection with Building A under 
construction in the background (taken 28 August 2018) 
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Figure 4: Photo of subject site, looking north with Building A on the left (taken 28 August 2018)  
 

Statutory Considerations 
 

Environmental Planning and Assessment Act, 1979 
 
An assessment of the application has been undertaken pursuant to the provisions of the Environmental 
Planning and Assessment Act, 1979. 

 

Section 4.15(1) – Matters for Consideration – General 
 

Section 4.15(1)(a)(i) – Provisions of Environmental Planning Instruments 
 

The following Environmental Planning Instruments are relevant to this application: 
 

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
 
State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 ("BASIX") applies to 
the proposed development.  The development application was accompanied by a BASIX Certificate 
committing to environmental sustainable measures. The Certificate is in accordance with the SEPP.   
 

State Environmental Planning Policy (Infrastructure) 2007 
 
Clause 104 – Traffic Generating Development   
 
The proposed development falls within the provisions of Schedule 3 of the SEPP – Traffic Generating 
Development that is required to be referred to the NSW RMS. The application was accompanied by a 
an “Assessment of internal traffic and parking impacts” prepared by TSA and dated 31 August 2017.  
 
Plans and documentation were referred to the NSW RMS for consideration and comment. In a letter 
dated 17 September 2014, the RMS has advised that it has no objection to the proposed development 
and has provided conditions. 
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State Environmental Planning Policy No. 55 – Remediation of Land 
 
The provisions of SEPP 55 were considered and satisfied as part of DA-2014/146. 
 
As there are no works at ground level as part of this DA, no further consideration of this SEPP is required. 
 

State Environmental Planning Policy No. 65 – Design Quality of Residential Flat 
Buildings 
 
In accordance with clause 28(2) of this policy, the consent authority must take into consideration the 
following: 

 
a. The advice of the Design Review Panel (DRP) 
 
This DA was not referred to the Design Review Panel, however was referred to Council’s Urban Designer 
for review and comment. 
 
b. The design quality of the development when evaluated in accordance with the design quality 
principles. 
 
The design quality principles have been considered in the assessment of the proposal and are found to 
be satisfactory as indicated below. 
 
Principle 1: Context and Neighbourhood Character 
 
The locality is located within the Mascot Station Town Centre Precinct and is zoned B2 Local Centre as 
prescribed under the Botany Bay LEP 2013. The existing streetscape of Coward Street by a mixture of 
mixed use commercial and residential uses on the northern side, and commercial and industrial uses on 
the southern side. It is on the southern edge of the Mascot Station Town Centre Precinct and the subject 
site will provide an “infill” development to complement recently completed developments to both the east 
and west. 
 
The zone objectives for the B2 Local Centre zone is to provide a range of retail, business, entertainment 
and community uses that serve the needs of people who live in, work in and visit the local area, to 
encourage employment opportunities in accessible locations and to maximise public transport patronage 
and encourage walking and cycling. Accordingly, this is an area that has gradually been undergoing 
transition, with a number of mixed use and shop top housing developments recently constructed within 
this Precinct. Furthermore, the proposal is consistent with the desired future character, with respect to 
generally meeting the relevant development standards in the Botany Bay LEP 2011 (with the exception 
of the Height of Building, which will be further discussed later in this report) and most of the relevant 
standards in the Apartment Design Guide (ADG) as prescribed under this SEPP and controls in the 
Botany Bay DCP 2013. 
 
Principle 2: Built Form and Scale 
 
The additions to the approved development’s built form will actively contribute towards the evolving 
nature of the streetscape and character for the northern side of Coward Street, with respect to the scale, 
bulk and height of the building, and also manipulation of building elements adding visual interest from 
the street. Internal amenity, outlook and surveillance opportunities are provided through the location of 
living areas and the location of the centralised communal open space on the roof top. 
 
Principle 3: Density 
 
The approved development exceeded the Floor Space Ratio (FSR) of 3:1 as prescribed under the Botany 
Bay LEP, and the additional floor area will further increase the FSR by another 3%. However, this is 
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considered acceptable by Council and will be discussed further later in this report. Whilst the proposed 
additions results in an additional four storeys (9 through to 12), the approved development was for 14 
storeys (on the eastern edge of Building A), and hence there is no increase in the approved height.  
 
Furthermore, there is sufficient communal open space as well as private open space areas. The 
application of these principles means that it is not considered to be overdevelopment of the site. It is in 
within the Mascot Station Town Centre Precinct, which has regular train and bus services, and is within 
walking distance of a number of public parks and reserves, as well as schools. 

 
Principle 4: Sustainability 
 
The applicant has submitted a BASIX Certificate, demonstrating that the proposal achieves the relevant 
energy efficiency standards as specified by the BASIX SEPP. It also complies with the minimum 70% 
requirement of the proposed apartments living area windows and private open space (balconies) needing 
to receive at least two hours sunlight between 9am and 3pm in midwinter. 
 
Principle 5: Landscape 
 
There are no changes to the approved landscaping, with the rooftop communal open space being shifted 
four storeys upwards to coincide with the additional proposed storeys. 
 
Principle 6: Amenity 
 
The design provides a good level of amenity for future occupants by providing appropriate room 
dimensions, suitable solar access to most units, appropriately sized balconies for each residential unit 
as well as communal open space, and ease of access for all age groups and degrees of mobility. 
 
Principle 7: Safety 
 
The proposed amendments do not involve any physical changes to the ground floor of the approved 
development. Accordingly, the relationship between public and private open space remains as is, 
including clearly defined secure access points and well lit and visible areas that are easily maintained 
and appropriate to the location and purpose. 
 
Principle 8: Housing Diversity and Social Interaction 
 

The proposed development will provide additional one and two bedroom units and thus catering for 
different budgets and housing needs. This will aide in addressing housing affordability. 

 
Principle 9: Aesthetics 
 
The proposed additions will contain the same materials and design elements that are consistent with that 
of the approved development. 
 
Apartment Design Guide 
 
Further to the design quality principles discussed above, the proposed additional units have been 
considered against the various provisions of the Apartment Design Guide in accordance with Clause 28 
(2)(c) of SEPP 65.  
 
An assessment of the proposed additional 17 units against the ‘Design Criteria’ controls of the ADG is 
demonstrated in the table below. It is noted that the approved DA was lodged before the implementation 
of the ADG in June 2015, and hence was not considered as part of the assessment of the approved 
development under DA-2014/146. Accordingly, a number of non-compliances have been identified 
against the base building, but will be discussed further below, where applicable. 
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Section Design Criteria Proposed Complies 

Part 3 Siting the Development 

Visual Privacy For developments 9 storeys 
and above: 

 24m between habitable 
rooms/balconies  

 12m between 
habitable/balconies and 
non-habitable  

 12m between 
nonhabitable rooms 

A distance greater than 
24 metres is proposed 
between the northerly 
aspect and that of the 
neighbouring 
development at 8 
Jackson Drive (corner 
of Kent Road). The 
neighbouring site to the 
south is zoned B5 
Business Development 
and residential 
development is not 
permissible. 

Yes 

Car Parking On sites that are within 
800m of a railway station, 
the minimum car parking 
requirement is set out in the 
Guide to Traffic Generating 
Development, or the car 
parking requirement as 
prescribed by Council, 
whichever is the less. 

A total of 304 parking 
spaces were approved 
under DA-2014/146 for 
Building A, with at-
grade and three levels 
of basement. The 
additional 17 units will 
result in a total of 207 
units. Using the rates 
as prescribed under 
Section 5.4.3 of the 
Guide to Traffic 
Generating 
Development, it will 
generate a demand for 
170 spaces. Even 
factoring the demand 
generated by the 
ground floor retail (a 
total of 725m2), there 
will be a large surplus 
of parking spaces. 
 

Yes  

Part 4 Designing the Building 

Solar and Daylight Access Living rooms and private 
open spaces of at least 70% 
of apartments in a building 
receive a minimum of 2 
hours direct sunlight 
between 9am and 3pm at 
mid-winter.  

The living rooms and 
private open space 
areas for 15 out of the 
17 apartments (88%) 
receive at least 2 hours 
of direct sunlight 
between 9am and 3pm 
on 21 June. 

Yes 

A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9 am and 3 pm at 
mid-winter 

2 of the 17 units (12%) 
will receive no direct 
sunlight in mid-winter.  

Yes 
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Section Design Criteria Proposed Complies 

Natural Ventilation At least 60% of apartments 
are naturally cross ventilated 
in the first nine storeys of 
the building. Apartments at 
ten storeys or greater are 
deemed to be cross 
ventilated only if any 
enclosure of the balconies at 
these levels allows 
adequate natural ventilation 
and cannot be fully enclosed 

Only 4 of the 17 units 
have been identified as 
having a dual aspect. 
However, it is noted 
that 64% of the 190 
units approved under 
DA-2014/146 were 
considered to receive 
natural ventilation. The 
proposed additional 17 
units decreases the 
percentage to 61% 
across 207 units, 
however it still achieves 
compliance. 

Yes 

Overall depth of a cross-
over or cross-through 
apartment does not exceed 
18m, measured glass line to 
glass line. 

No apartment is greater 
than 15m in depth. 

Yes 

Ceiling Heights Measured from finished floor 
level to finished ceiling level, 
minimum ceiling heights are: 
- 2.7m for habitable rooms 
- 2.4m for non-habitable 

rooms 

The ceiling heights of 
all residential floors are 
measured at 3m from 
floor to ceiling. 

Yes 

Apartment Size and Layout Apartment are required to 
have the following minimum 
internal areas: 
- Studio: 35m2 
- 1 bedroom: 50m2 
- 2 bedrooms: 70m2 

The minimum internal areas 
include only one bathroom. 
Additional bathrooms 
increase the minimum 
internal area by 5m² each.   

The minimum area for 
the 1 bedroom units are 
57m2. 
The minimum area for 
the 2 bedroom units are 
75m2. 
 

Yes 

Every habitable room must 
have a window in an 
external wall with a total 
minimum glass area of not 
less than 10% of the floor 
area of the room. Daylight 
and air may not be borrowed 
from other rooms.  

All habitable rooms 
have windows of 
acceptable size to 
facilitate acceptable 
solar access and 
natural ventilation. 

Yes  

Habitable room depths are 
limited to a maximum of 2.5 
x the ceiling height. 

The habitable room 
depths do not exceed a 
depth of 7.5m. 

Yes 

Master bedrooms have a 
minimum area of 10m2 and 
other bedrooms 9m² 
(excluding wardrobe space). 

The size of the master 
bedrooms for all the 
units are 12m2, whilst 
the secondary 
bedrooms are 12m2. 

Yes 
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Section Design Criteria Proposed Complies 

Bedrooms have a minimum 
dimension of 3m (excluding 
wardrobe space). 

All bedrooms have a 
minimum dimension of 
3m, excluding wardrobe 
space. 

Yes 

Living rooms or combined 
living/dining rooms have a 
minimum width of:  
- 3.6m for studio and 1 

bedroom apartments  
- 4m for 2 and 3 bedroom 

apartments  

The width of the studio 
and 1 bedroom units is 
3.8m, and the width of 
the 2 bedroom units are 
4m. 

Yes 

The width of cross-over or 
cross-through apartments 
are at least 4m internally to 
avoid deep narrow 
apartment layouts. 

The width of each 
apartment is at least 
4m. 

Yes 

Private Open Space and 
Balconies 

All apartments are required 
to have primary balconies as 
follows: 
- Minimum area of 8m2 and 

minimum depth of 2m for 1 
bedroom units 

- Minimum area of 10m2 

and minimum depth of 2m 
for 2 bedroom units 

The minimum balcony depth 
to be counted as 
contributing to the balcony 
area is 1m. 

The minimum area for 
of the balconies for the 
1 bedroom units are 
9m2, and the minimum 
area for the 2 bedroom 
units are 10m2. All 
balconies have 
minimum depth of 2m. 

Yes 

Common Circulation and 
Spaces 

For buildings of 10 storeys 
and over, the maximum 
number of apartments 
sharing a single lift is 40 

The proposed 
additional units are 
replicating a typical 
floor layout from the 
ground floor to level 8 
as approved under DA-
2014/146. There is no 
lift in this section of the 
building, with the lifts 
located further to the 
east. However, there is 
still vertical circulation 
by way of stairs along 
the western boundary. 
Whilst it appears that 
the design does not 
comply with this 
provision, it would be 
unreasonable to 
request the provision of 
a lift in this section of 
the building in order to 
comply with the ADG.    

Variation 
considered 
acceptable 



Bayside Local Planning Panel 11/09/2018 

 

Item 6.8 – Attachment 1 470 

 

Section Design Criteria Proposed Complies 

Storage In addition to storage in 
kitchens, bathrooms and 
bedrooms, the following 
storage is provided: 
- 4m3 for studios 
- 6m3 for 1 bedroom units 
- 8m3 for 2 bedroom units 

At least 50% of the required 
storage is to be located 
within the apartment.  

There are areas 
identified within each of 
the proposed units that 
could be nominated 
storage areas. The 
Botany Bay DCP does 
not prescribe numerical 
requirements for the 
size and location of 
storage areas. Given 
that the proposed units 
are replicating a typical 
floor layout, it is 
considered acceptable 
in this instance and it is 
unreasonable to 
provide storage cages 
within the basement 
area to satisfy this 
requirement. 

Variation 
considered 
acceptable 

 

Botany Bay Local Environmental Plan 2013 (LEP) 
 
Botany Bay Local Environmental Plan 2013 has been considered in the assessment of the 
Development Application and the following information is provided: 

 

Principal Provisions of 
BBLEP 2013 
 

Compliance Yes/No Comment 

Land-use Zone 
 

Yes The site is located within the B2 Local 
Centre zone. 

Is the proposed use/works 
permitted with development 
consent? 

Yes The proposed development is permissible 
in the zone. 

Does the proposed use/works 
meet the objectives of the 
zones? 

Yes The proposed development is consistent 
with the relevant objectives. 

What is the height of the 
building? 
 
Does the height of the building 
exceed the maximum building 
height? 

--- 
 
 
Yes 

The maximum building height allowed on 
the subject site is 44m. The proposal has 
an overall height of 46.8m. However, the 
variation was approved as part of the 
previous DA and the additional proposed 
units are located within the central podium, 
with the additional storeys in this area still 
within the approved height. 

What is the proposed FSR? 
Does the FSR of the building 
exceed the maximum FSR? 

No The site has a maximum FSR of 3.2:1 as 
per Clause 4.4 of the LEP. The proposed 
FSR is 4.44:1 which is exceeds this 
provision. A Clause 4.6 variation has been 
lodged as part of this application, and is 
discussed further later in this report. 

Is the site within land marked 
“Area 3” on the FSR Map? 

No N/A 
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Principal Provisions of 
BBLEP 2013 
 

Compliance Yes/No Comment 

6.3 – Stormwater management 
 

Yes The subject application involves no 
physical changes at ground level. 
Accordingly, the approved stormwater 
management systems require no further 
amendments to accommodate the 
additional units. 

6.9 – Development in areas 
subject to aircraft noise 
 

Yes The subject site is located primarily within 
the 20 ANEF and partly within the 25 
ANEF area. Condition 61 of the 
development consent issued under DA-
2014/146 prescribed the implementation of 
measures as recommended under the 
acoustic report prepared for that DA, 
particularly relating to achieving indoor 
design sound levels. These measures are 
to apply to the additional units, where 
applicable. 

 
The objectives and provisions of the Botany Bay LEP 2013 have been considered in relation to the 
subject development application. The proposal is considered satisfactory in terms of the Botany Bay LEP 
2013. 
 
Clause 4.6 Exceptions to development standards 
 
 
The “base building” approved under DA-2014/146 was approved with a Floor Space Ratio (FSR) 4.41:1, 
which is well above the 3.2:1 development standard. 
 
The proposed additions subject to this application result in a further exceedance of the Floor Space Ratio 
development standard to 4.44:1, a further variation by 3%. This has been calculated against the site as 
approved under DA-2014/146 and does not consider the recent stratum subdivision that has split the site 
in two. 
 
As such, the applicant has lodged a statement under Clause 4.6 of the LEP.  
 
Under sub-clause (3), development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from the applicant 
that seeks to justify the contravention of the development standard by demonstrating: 
 
(a) compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case. 
 

The applicant has applied the principles established by the Land and Environment Court in Wehbe 
v Pittwater Council [2007], which set out five ways of establishing that compliance with the standard 
is unreasonable or unnecessary. These were further tested in Four2Five v Ashfield Council where 
meeting the objectives of the standard was not sufficient to demonstrate that compliance was 
unreasonable or unnecessary. 
 
Each of the five principles have been addressed by the applicant: 
 
(1) The proposal meets the objectives of the development standard notwithstanding its non-

compliance with the standard.  
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Applicant’s Clause 4.6 statement 
 
The proposal meets the objectives of Clause 4.4 of the Botany Bay LEP 2013. 
 
Comment 
 

 The intensity and density of the development is of a form that would be reasonably 
contemplated for the site. Whilst the proposed FSR is non-compliant, there are other 
sites within the Mascot Station Precinct that have been approved at a similar or higher 
FSR. The FSR generates a bulk and scale that is in keeping with the desired future 
character of the area. 
  

 The proposed building is considered to be compatible with the bulk and scale of the 
neighbouring site to the west (39 Kent Road). 

 

 The proposal has maintained an appropriate visual character in that the bulk and scale 
of the proposal will integrate with the adjoining approved development at 39 Kent Road. 
This provides a uniform streetscape presentation, providing an appropriate visual 
interface between new development and adjoining approved development. 

 

 The proposal is not considered to generate adverse impacts to the use of adjoining 
properties and the public domain. 

 

 The site is a large site that is capable of accommodating an increase in density without 
generating adverse impact. The density is consider to be similar to that of adjoining 
approved development in the precinct. 

 

 The proposal shall contribute to the economic growth of the locality via the provision of 
new housing and employment opportunities within proximity to public transport services 
and within the Mascot Station Precinct. 

 
Accordingly, the development is considered to be compliant with the objectives of the FSR 
standard. 
 

(2) The underlying objective or purpose is not relevant to the development 
 

Applicant’s Clause 4.6 statement 
 
The underlying objectives for floor space ratio are still relevant 
 
Comment 
 
The underlying objective and purpose of the floor space ratio control has been achieved as 
stated above, therefore the numerical standard, whilst being relevant, can be varied and strict 
compliance with the numerical requirement of 3.2:1 is considered unnecessary in this 
instance. 

 
(3) The underlying objective or purpose would be defeated or thwarted if compliance was 

required with the standard 
 
Applicant’s Clause 4.6 statement 
 
The underlying objective or purpose of the FSR control would be thwarted if compliance was 
required. The floor space ratio control within the Botany Bay LEP 2013 has been varied 
consistently by Council in recognition of a need to meet the demands for housing and 
commercial development in the Mascot Station Precinct. 



Bayside Local Planning Panel 11/09/2018 

 

Item 6.8 – Attachment 1 473 

 

 
The underlying objectives of providing increased density in this precinct would be thwarted if 

compliance was required. 

 
Comment 
 
The underlying objectives and purposes of the FSR control remain relevant to the proposed 
development. However, the proposed development is consistent with the objectives of the 
FSR control in the LEP as detailed above. 

 
(4) The development standard has virtually been abandoned or destroyed by Council’s own 

actions 
 

Applicant’s Clause 4.6 statement 
 
The FSR standard has been varied on numerous occasions within the Mascot Station 
Precinct, each on a merit assessment and a number of these were determined by the Land 
& Environment Court and the regional panel. 
 
Comment 
 
It is noted that a number of developments within the Mascot Station Precinct have been 
approved with a FSR of over 4:1, those being: 
 

Address Approved FSR Approval date 

39 Kent Road 4.2:1 July 2014 

214 Coward Street 4.5:1 16 December 2010 

230 Coward Street 4:1 23 August 2006 

13A Church Avenue 4.24:1 4 June 2014 

7 Bourke Street and 30-32 
John Street 

4.16:1 13 January 2011 

8 Bourke Road and 37 
Church Avenue 

4.24:1 13 May 2009 

208-210 Coward Street 4.6:1 5 December 2011 

2-4 Haran Street 4:1 August 2013 

 
It is noted that the application intends to link the proposed basement car park to the approved 
development at 39 Kent Road, and the Building A of the subject application will connect with 
the approved 14 storey tower at 39 Kent Road. The DA at 39 Kent Road was approved by 
the JRPP in July 2014. The FSR approved is 4.2:1, but it is now noted that in the calculation 
of GFA the applicant did not include corridors in the building, contrary to the definition in the 
LEP. The approved GFA is therefore more likely to be in the order of FSR 4.5:1.  

 
Therefore, the proposed FSR is considered to be generally consistent with the approved 
FSR’s within the precinct. 

 
(5) The zoning of the land is unreasonable or inappropriate so that a development standard 

appropriate for that zoning is also unreasonable and unnecessary as it applies to the land 
and compliance with the standard would be unreasonable and unnecessary 

 
Applicant’s Clause 4.6 statement 
 
The zoning of the land B2 Local Centre is appropriate. 

 
Comment 
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It has been established that the proposed development is appropriate and strict adherence 
to the development standard in this instance is considered to unnecessary. Furthermore, the 
additional floor space does not result in adverse impacts to adjoining properties in terms of 
bulk and scale, streetscape impact and visual impact.  

 
Accordingly, since the proposal does satisfy the objectives of the FSR development standard 
pursuant to Clause 4.4 of the LEP, the proposed development is considered to be appropriate 
and strict adherence to the development standard in this instance is unnecessary. 

 
(b) there are sufficient environmental planning grounds to justify contravening the 

development standard. 
  

Applicant’s Clause 4.6 statement 
 

There are sufficient environmental planning grounds to justify the variation as follows. The flexible 
application of the control will achieve a better outcome on this site for the following reasons: 
 

 The building form and scale is consistent and compatible with the desired future character of 
the precinct that is guided by the planning controls and will be realised by the construction of 
approved developments in the precinct. This report and the 3D images provided clearly shows 
a consistent scaling of building forms along Coward Street; 
 

 The height of the approved development exceeded the maximum permitted under the Botany 
Bay LEP 2013, this amending DA does not exceed the height controls. The form maintains a 
strong building edge definition along Coward Street and the proposed through-site link; 

 

 The mid section of both buildings A & B express a 4 storey podium massing with greater 
horizontal solidity and emphasis up to levels 3 and 4 respectively. Both building façades then 
set back approximately 8m above these levels up to level 9. The additional levels are setback 
a further two to three metres to ensure the massing is reduced and the depth of the setbacks 
are evident along Coward Street; 

 

 Communal landscaped roof facilities are provided at level 13 on both buildings with covered 
BBQ and seating area accessed from the lift lobby of each building; and 

 

 The density of the overall development on the site is less than what would be achieved if the 
entire development provided unit areas as permitted by SEPP 65. 

 
Comment 
 
It is considered that there are sufficient environmental planning grounds arising from the proposal 
to support this variation to the FSR development standard, given: 
 

 The development will not adversely impact the surrounding streetscape and desired future 
character of the area;  
  

 The FSR results in a minor height non-compliance under the BB LEP 2013, which is 
supported for the reasons outlined in this report.  

 

 The FSR does not set an undesirable precedent for future development within the precinct.  
 
Therefore, it is considered that there are sufficient planning grounds for a variation to the FSR and 
the variation is in the public interest. 
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Under sub-clause (4), development consent must not be granted for development that contravenes a 
development standard unless: 

 
(a)(i) the consent authority is satisfied that the applicant’s written request has adequately 

addressed the matters required to be demonstrated by sub-clause (3) 
 

Comment: The applicant’s written statement adequately covers matters required by sub-clause 
3. 

 
(a)(ii) the proposed development will be in the public interest because it is consistent with the 

objectives of the particular standard and the objectives for development within the zone 
in which the development is proposed to be carried out. 

 
In terms of public benefit, it is noted that the proposal will provide a public car park and dedicated 
land for a through site link. Whilst the public benefit arising from the development alone is not 
sufficient to justify a non-compliant FSR, this clause 4.6 assessment concludes that the proposal 
attains compliance with the objectives of the standard, and therefore, is in the public interest.  
 
Preston CJ noted that there is a public benefit in maintaining planning controls and a SEPP 1 
objection should not be used in an attempt to effect general planning changes throughout the area. 
It is considered that in the current case, the planning control can be varied as it will not affect the 
general planning controls in the area, particularly as it generates built form that is generally 
consistent with other approved development and construction in the area.  
 
On the basis of this assessment, it is concluded that the variation is in the public interest and can 
be supported. 

 

Section 4.15(1)(a)(ii) – Provisions of any Draft EPI's 
 

There are no current Draft EPIs applicable to this development. 
 

Section 4.15(1)(a)(iii) – Provisions of any Development Control Plan 
 
The following Development Control Plan is relevant to this application: 
 

Botany Bay Development Control Plan 2013 
 
The development proposal has been assessed against the controls contained in the Botany Bay 
Development Control Plan 2013 as follows: 
 

Section Design Criteria Proposed Complies 

3C.2 – Access and Mobility C3 - All residential 
development must 
comply with AS4299 - 
1995 Adaptable Housing 
for those developments 
required to provide 
adaptable housing. 

A condition will be 
imposed on any consent 
to be issued that 1 of the 
17 units is to be made 
adaptable. 

Yes 
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Section Design Criteria Proposed Complies 

3G.2 – Stormwater 
Management 

C1 - Development shall 
not be carried out on or 
for any lands unless 
satisfactory arrangements 
have been made with and 
approved by Council to 
carry out stormwater 
drainage works.  

The subject application 
involves no physical 
changes at ground level. 
Accordingly, the approved 
stormwater management 
systems require no further 
amendments to 
accommodate the 
additional units. 
 
 

 

3J.2 Aircraft Noise Exposure 
Forecast 

C2 Where building site is 
classified as "conditional", 
development may take 
place, subject to Council 
consent and compliance 
with AS2021-2000. 

The subject site is located 
primarily within the 20 
ANEF and partly within 
the 25 ANEF area. 
Condition 61 of the 
development consent 
issued under DA-
2014/146 prescribed the 
implementation of 
measures as 
recommended under the 
acoustic report prepared 
for that DA, particularly 
relating to achieving 
indoor design sound 
levels. These measures 
are to apply to the 
additional units, where 
applicable. 

Yes 

9A.4.4.7 Dwelling Size and 
Mix 

C2 The combined total 
number of studio units 
and one-bedroom 
apartments/dwellings 
must not exceed 35% of 
the total number of 
apartments/ dwellings 
within any single site 
area. 

The combined total of 
studios and 1 bedroom 
units approved under DA-
2014/146 was 57%, and 
this rate will remain the 
same with an additional 6 
x bedroom units as part of 
this application. However, 
it was considered 
acceptable at the time of 
determination and is not 
considered to have a 
negative impact on the 
locality. 

Variation 
considered 
acceptable 

 

S4.15(1)(a)(iv) - Provisions of regulations 
 

The proposed development is not inconsistent with the relevant provisions of the Environmental Planning 
and Assessment Regulation 2000. 

 

S4.15(1)(b) - Likely Impacts of Development 
 
As outlined in the assessment above, the proposed development will have no significant adverse 
environmental, social or economic impacts in the locality.  
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S.4.15(1)(c) - Suitability of the site 
 
The proposal does not alter the conclusions that were resolved and approved within DA-2014/146 and 
subsequent modifications. It does not impact on the zone of influence with the railway and Sydney Airport.  
 
The proposed development is permissible in the zone and satisfies the objectives of the zone. The traffic 
impacts are not considered to be significant given the relatively small scale of the development and no 
significant planning issues are raised that would warrant the refusal of the proposed development.   

 
S.4.15(1)(d) - Public Submissions 
 
In accordance with Part 2 of the Botany Bay Development Control Plan 2013 – Notification and 
Advertising the development application was notified to surrounding property owners for a fourteen (14) 
day period.  No submissions were received.    
 

S.4.15(1)(e) - Public interest 
 
Granting approval to the proposed development will have no adverse impact on the public interest. The 
proposal will facilitate the orderly development of the land. 
 

Section 7.11 Contributions 
•  
The provisions contained in Council’s Section 7.11 Contributions Plan 2016 (Amendment 1) apply to 
development involving the construction of additional residential developments that creates further 
demand to improve or upgrade existing facilities, amenities or services.  
 
The proposal involves alterations to five (5) approved apartments, however does not result in additional 
bedrooms within those apartments, therefore no contributions are applied to those apartments, as 
contributions for those apartments are already covered by DA14/146 and the applicant has paid those 
contributions. 
 
The additional 17 apartments results in the following contributions: 
 
6 x 1 bedroom apartments @ $24,861.64 = $149,169.84 
11 x 2bedroom apartments @ $43,650.21 = $480,152.20 
 
Total Contribution = $629,322.01 
 
However, in accordance with the Ministerial Direction, the contributions are capped at $20,000 per 
dwelling, therefore the total contribution is $340,000. 
 
Total Contribution = $340,000.00. 
 

•  
 

Conclusion 
 

Development Application No. 2017/1185 for the reconfiguration of the approved building to provide 17 
additional units at 256-280 Coward Street, Mascot has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979 and is recommended for approval 
subject to conditions of consent. 
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Attachment 
 

Schedule 1 – Conditions of Consent 
  
 
Premises: 256-280 Coward Street, Mascot                    DA No: 2017/1185 
 
 

SCHEDULE OF CONSENT CONDITIONS 
 
 
GENERAL CONDITIONS 
 
1. The conditions as imposed under DA-2014/146 (as modified) are to be complied with, unless 

otherwise specified in the following conditions. 
 

2. The following plans supersede the corresponding approved plan under Condition 1 of DA-2014/146 
(as modified): 
 

1. Drawing / Document 2. Author 3. Received by 
Council 

4. A111 C / Level 9 5. Krikis Tayler  6. 20/6/18 

7. A112 C / Level 10 8. Krikis Tayler  9. 20/6/18 

10. A113 C / Level 11 11. Krikis Tayler  12. 20/6/18 

13. A114 C / Level 12 14. Krikis Tayler  15. 20/6/18 

16. A111 C / Level 13 17. Krikis Tayler  18. 20/6/18 

19. A120 B / Elevations 1 20. Krikis Tayler  21. 20/6/18 

22. A124 B / Section 23. Krikis Tayler  24. 20/6/18 

 
3. Pursuant to clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, it is a 

condition of this development consent that all the commitments listed in the relevant BASIX 
Certificate (A298383) for the development are fulfilled.  

25. Note: 
a) Relevant BASIX Certificate means: 

i) A BASIX Certificate that was applicable to the development when this development 
consent was granted (or, if the development consent is modified under Section 96 of 
the Act, a BASIX Certificate that is applicable to the development when this 
development consent is modified); or 

ii) If a replacement BASIX Certificate accompanies any subsequent application for a 
construction certificate, the replacement BASIX Certificate. 

b) BASIX Certificate has the meaning given to that term in the Environmental Planning and 
Assessment Regulation 2000. 

 

26. CONDITIONS WHICH MUST BE SATISFIED PRIOR TO THE ISSUE OF ANY 
CONSTRUCTION CERTIFICATE 

27.  
4. A separate Construction Certificate is required for the new approved works. 

 
5. Prior to the issue of the Construction Certificate for the additional units, the required Long Service 

Levy payable under Section 34 of the Building and Construction Industry Long Service Payments 
Act 1986 has to be paid. The Long Service Levy is payable at 0.35% of the total cost of the 
development, however this is a State Government Fee and can change without notice. 
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6. Prior to the issue of the Construction Certificate for the additional units, the applicant must pay the 
following fees: 
a) Footpath Crossing Deposit   $157,900.00 
b) Development Control    $875.00 
 

7. Prior to the issue of the Construction Certificate for the additional units, the applicant shall lodge a 
Footpath Crossing Deposit of $157,900.00 (GST Exempt) by way of cash deposit or unconditional 
bank guarantee to Council against possible damage to Council’s asset during the course of the 
building works. The deposit will be refunded subject to inspection by Council 12 months after the 
completion of all works relating to the proposed development and Final Occupational Certificate 
has been issued. 
 

8. Prior to the issue of the Construction Certificate for the additional units, the following Section 7.11 
contributions are required to be paid: 
 
Botany Section 94 Development Contributions Plan 2016 
 
Community Facilities (City Wide) = $52,360.00 
Community Facilities (Mascot Precinct) = $5,440.00 
Recreation Facilities (City Wide) = $227,120.00 
Transport Management (City Wide) = $21,420.00 
Transport Management (Mascot) = 29,920.00 
Administration = $3,740.00 
 
Total Contribution $340,000.00 
 

9. In accordance with Part 3C of the Botany Bay Development Control Plan, a minimum of 4 units is 
to be made adaptable dwellings designed in accordance with Adaptable Housing Australian 
Standard 4299 Class B. 
 

CONDITIONS WHICH MUST BE SATISFIED PRIOR TO THE ISSUE OF A OCCUPATION 
CERTIFICATE 

 
10. Prior to use and occupation of the building an Occupation Certificate must be obtained under 

Section 109C(1)(c) and 109M of the Environmental Planning and Assessment Act 1979. 
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